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QUESTION PRESENTED 
where the District of Columbia Income and Franchise Tax Act of 
1947, as amended, provides for the taxation of a "dividend" and defines 


a "dividend" as a distribution made by a corporation "out of its earnings, 


profits, or surplus * * * whenever earned, "' and where the statute provides 


further that wherea dividend is declared which is represented by property 
(other than cash or stock in the same class), the "basis of tax" to the 
recipient of the dividend is the market value of the property at the time of 
its distribution, and where respondent received a dividend in properties 
having a market value in excess of the amount of "earnings, profits, or 
surplus" of the corporation included in that value, the question presented is: 
Was not the Tax Court in error in holding that respondent was taxable 
only to the extent of the "earnings, profits, or surplus” of the distributing 
corporation which was included in the market value of the properties 
respondent received as a dividend, and not upon the excess of that market 


value? 
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IN THE | 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 16, 472 


DISTRICT OF COLUMBIA, 
Petitioner, 
Vv. | 
BEATRICE W. OPPENHEIMER, 


Respondent. 


BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT | 
This is a proceeding to review a decision of the District of Columbia 
Tax Court, based upon its findings of fact and conclusions of law, which 
declared erroneous an assessment by the Finance Otticer of an individual 
income tax for the calendar year 1953 in the amount of $19, 719. 72 plus 
interest in the amount of $7, 592.09 for a total of $27, 311. 81. The decision 
of the District of Columbia Tax Court was entered on May 1, 1961 (J.A. 54). 


Petition for review was filed on May 31, 1961 (J.A. 56). 
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The jurisdiction of this Court is invoked pursuant to the provisions 
of Section 1, Title XV of the District of Columbia Income and Franchise Tax 
Act of 1947, as amended, 61 Stat. 328, ch, 258 (Section 47-1593, D.C. 
Code, 1951) and Sections 3 and 4, Title IX of the Act of August 17, 1937, 
50 Stat. 673, ch. 690, as added by Section 8 of the Act of May 16, 1938, 
52 Stat. 371, ch. 223; andas amended by Section 5 of the Act of July 26, 
1939, 53 Stat. 1108, as amended by Section 3 of the Act of July 10, 1952, 
66 Stat. 544, ch. 649 (Section 47-1593, D.C. Code, 1951 and Sections 


47-2403 and 47-2404, D.C. Code, 1951, Supp. VIM). 


STATEMENT OF THE CASE 


The entire factual record of the District of Columbia Tax Court was 
stipulated in writing by petitioner and respondent. A copy of this stipulation 
is reproduced verbatim without addition or deletion in the "Findings of Fact 
and Opinion" of the District of Columbia Tax Court beginning on page 23 of 
the Joint Appendix. 

General Realties, Inc., was a Delaware corporation organized in 
1930 which conducted its business in the District of Columbia. The company 
was engaged in the business, primarily, of renting real property, and its 
assets consisted for the most part of improved property of the type commonly 
known as two-family and four-family flats (J. A. 24). 

The greater portion of the assets of the company was acquired from 


its shareholders in return for capital stock of the corporation. A small 
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| 
amount was acquired by the company when the shareholders purchased 


shares for cash (J.A. 24-25). On January 2, 1953, petitioner owned 50 o/o 
of the capital stock and her brother owned the remaining 50 o/o (J. A. 25). 
On January 2, 1953, the corporation was dissolved and its assets 
were transferred in kind to both stockholders in proportion to their stock 
interest after provision for taxes and debts (J. A. 25). | Based upon the 
foregoing, the District of Columbia assessed an individual income tax on 
a dividend to respondent in the amount of $792, 601. 33 Somipctea as follows; 
(J. A. 29): | 
‘Valuation of assets distributed in 
cash and kind to petitioner, in 


excess of iiabilities $842, 513.95 


Value of stock of petitioner as car- 
ried on corporate books | 49,912.62 


Alleged dividend to petitioner $792, 601. 33" 

The various assets distributed to respondent had a market value 
of $842,513.95 (J. A. 26). Of that sum $49, 912. 62 represented a return 
of capital to respondent (J.A. 28), leaving a balance of $792, 601. 33. 
Represented in the latter figure is the amount of $135, 248, 75 which con- 
stituted respondent's share of the "earnings, profits, or surplus" of the 
corporation, as shown on the books of the corporation (J. A. 27). The Tax 
Court held, and respondent has not appealed from the Tax Court's decision, 


that the item of $135, 248. 75 representing ‘earnings, profits, or surplus” 
| 


4 
of the corporation, as stated above, was subject to tax as a "dividend" 
(J.A. 39, 53). The balance, $657, 352.58, is the amornt which the District 
contends is part of the "dividend" and subject to tax as such. 

Respondent contends andthe Tax Court held that the value of the 
assets distributed to petitioner in excess of the corporation's ‘earnings, 
profits, or surplus" was not to be treated as a "dividend" and the District 
tax based upon that value was incorrect. The Tax Court ordered a refund 
to be made to respondent to the extent of the tax which exceeded the tax on 
the "earrings, profits, or surplus" of $135, 248. 75. 

STATUTES INVOLVED 


Paragraph (m) of Section 4, Title I of the District of Columbia Income 


and Franchise Tax Act of 1947, as amended, 61 Stat. 328, ch. 258, (Sec- 


tion 47-1551c(m), D.C. Code, 1951), provides as follows: 


"(m) The word ‘dividend’ means any distrioution made 
by a corporation (domestic or foreign) to its stockholders or 
members, out of its earnings, profits, or surplus (other than 
paid-in surplus), whenever earned by the corporation and whether 
made in cash or any other proper‘y (other than stock of the same 
class in the corporation if the recipient of such stock dividend has 
neither received nor exercised an option to receive such dividend 
in cash or in property other than stock instead of stock) and whether 
distributed prior to, during, upon, or after liquidation or dissolu- 
tion of the corporation: Provided, however, That in the case of 
any dividend which is distributed other than in cash or stock in 
the same class in the corporation and not exempted from tax 
under this article, the basis of tax to the recipient thereof shall 
be the market value of such property at the time of such distribu- 
tion: And provided, however, That the word "dividend" shall not 
include any dividend paid by a mutual life insurance company to 
its shareholders." 
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Section 4 of Title XI of the District of Columbia Income and Franchise 
Tax Act of 1947, as amended, supra, (Section 47-1583c, D.C. Code, 1951) 
provides: 
"Sec. 4. Basis for Dividends Paid in piper -- 
Where any property other than money is paid by a corporation 
as a dividend, the base to the recipient thereof shall be the 


market value of such property at the time of its distribution 
by such corporation." 


STATEMENT OF POINTS | 


1. The District of Columbia Tax Court erred in holding that when a 
corporation distributes a dividend out of its earnings, profits, or surplus 
represented by its properties which have a market wale in excess of the 
amount of the "earnings, profits, or surplus" so distributed, the recipient 
of the dividend is subject to tax only to the extent of the “earnings, profits, 
or surplus" represented in the market value of the properties and not upon 
the excess. ; | 

2. The District of Columbia Tax Court erred in cancelling an assess- 
ment of District of Columbia individual income tax against respondent to the 
extent that such assessment was based upon the ee value of the properties 
distributed to respondent by the corporation in which she was a stockholder, 


and exceeded the amount of "earnings, profits, or surplus * included in that 


value. 
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SUMMARY OF ARGUMENT 
The District of Columbia Income and Franchise Tax Act of 1947, 


as amended, states in Section 4(m) of Title I that: 
"(m) The word ‘dividend’ means any distribution 

made by a corporation * * * out of its earnings, profits, 
or surpius (other than paid-in surplus), whenever earned 
by the corporation anc whether made in casa or any other 
property * * * and whether distributed prior to, during, 
upon, or after liquidation or dissointion of the corporation: 
Provided, however, That in the case of any dividend which 
is distribuied other than in cash or stock in the same class 
in the corporation and not exempied from tax under this 
articie, the taSis of tax to the recipient thereof shail be 
the market valie of scch property at tne time of seca 
districution: * * *."" (Emphasis suppiced. ) 


It is clear in this case that the "basis of tax'' to respondent on the properties 
distributed to her as a dividend is the market vaiue of such properties. 
Respondent received a dividend xpon the dissoiction of the corporation in 


which she was a stockholder, represented iy property having a net value 


of $842,513.95. Included in the value of these properties was $135, 248. 75 


representing respordent's share of the "earnings, profits, or surplus" of 
the corporation, as shown on the tooks of the corporation. Thus, there 
was a distribution to respondent by Generai Realties, Inc., out of its 
"earnings, profits, or surpius", and, as the proviso in Section 4(m) of 


Title I of the statute states: 
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‘* * * in the case of any dividend which is | 
distributed [in property] * * * the basis of tax to the 


[respondent] shall be the market value of such property. 
* eK 
: | 


The position of the District in this matter is supported by decisions of 


the United States Courts of Appeal for both the second and third circuits. 
Moreover, a reference to other provisions of the District's Statute confirms 
the correctness of the District's contention. Section 4 of Title XI of the 
Income and Franchise Tax Act relating to 'basis" specifically provides 
that: 
"Where any property other than money is paid 

by a corporation as a dividend, the base to the recipient 

thereof shall be the market value of such property at the 

time of its distribution by such corporation. "' 
In view of the statutory provisions and decisions of this Court and the Second 


and Third Circuit Courts of Appeal, the assessment against respondent in 


this case was correct, and the Tax Court erred in holding to the contrary. 
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ARGUMENT 
Where property is distributed by a corporation 
“out of" its’earnings, profits, or surplus" 


the distribution is a "dividend" and the tax 


upon that dividend is to be based upon the 
total market value of the property whether 


that value exceeds, or is less than, the — 
stated “earnings, profits, or surplus” out 
of which the distribution was made. 

It is the contention of the District that under the definition of the word 
"dividend" in the District of Columbia Income and Franchise Tax Act of 
1947, as amended, respondent in this case is subject to a District income 
tax on the market value oi the properties she received as the result of the 
dissolution of General Realties, Inc., to the extent that this value exceeded 
a return of capital. 

Paragraph (m) of Section 4, Title I of the Act specifically provides 
that where dividends in kind are distributed by a corporation "the basis of 
tax to the recipient thereof shail be the market value of such property at 
the time of such distribution." 

The word "basis" as used in the foregoing definition of a dividend 
means the starting point or the primary figure against which the District 


tax is to be applied. Commissioner of Internal Revenue v. Crane, 153 F. 2d 


504; affirmed Crane v. Commissioner of Internal Revenue, 331 U.S. 1; 


Connecticut Investment Corporation v. Pearson, D.C. Mun. App. 42 A. 2d 


685, 687. The word "basis" is not modified in its usage elsewhere in 


the District's Income and Franchise Tax Act. It was clearly the intent 
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of Coazress thai the tax snoutd b2 imposed uider the I Income and Franchise 
Tax Act upon the total value of a dividead ia kind such as that received by 
respondeat unless such dividend, by some other provision of the Act, is 
exempt from tax. The Congressional intent to compute the tax upon the 
total value of property received, less capital investment, is demonstrated 
by reference to Section 4 of Title XI of the Act which provides: 
"Sec. 4. Basis for Dividends Paid In Property. -- 
Where any property cther than money is paid by a Corpora- 
tion as a dividend, the base to the recipient thereof shall be 


the market value cf such property at the time of its distribu- 
tion by such corporation." 


| 
Title XI clearly sets forth the basis for determining a gain or loss 
such as that received by respondent. Thus, a hiatus would exist unless 


consistency were applied in the treatment of a dividend in|kind under 


Section 4 of Title I and the "basis" in Section 4 of Titie XI. 
If, as the Tax Court holds, the District may not take into account 
for dividend purposes the total market value of property received by 
respondent, respondent will have her tax computed not upon the actual 
market value of the property received, but only upon so much of that value 
as represents the corporation's "surplus."' At the same time, it would 
seem that under Section 4 of Title XI, the basis of that property for pur- 
poses of determining gain or loss will be its actual market value. If 


therefore the property is sold immediately on receipt by the respondent 


for its market value no gain will exist for District tax purposes. Thus, 
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respondent will have escaped a tax upon property which, to respondent, 
represents gain, or stated otherwise, income. 

Although the Tax Court rejected the contention of the District that 
Section 4 of Title XI of the Act supports the District's position in this case, 
that section read in connection with the other provisions of Title XI indicates 
that it is pertinent to the question presented and is indicative of the intention 


of the Congress. The Tax Court in its opinion, speaking of Section 4, said: 


"Section 4 does not, of ccurse, apply where, as here, 
the distribution was not a dividend." (J. A. 46.) 


If, then, Section 4 of Title XI is inapplicable unless, as the Tax Court states, 
the distribution is a dividend, it becomes necessary to find somewhere in 
Title XI, or elsewhere in the Act, a provision fixing the basis of property 
received by respondent in this case. Such a determination is necessary, 

for example, in determining the amount which would be taxable to respondent 
in the event of a sale by her of the property within a period less than two 
years following its receipt. 

Title XI contains the provisions for determining the “basis" for 
property. Section 1 of this title states that "The basis for determing the 
gain or loss from the saie, exchange, or other disposition of property shall 
be the cost of such property, * * *." Since this section presupposes cost, 
and since respondent had no “cost, " it follows in this case that respondent's 


basis either could not be determined under Section 1 or, if it is to be so 


11 | 
determined, and since the "cost" of the properties acquired by respondent 
was zero, respondent, if she seils the properties, is taxable in full on 
any amounts she receives. | 

Assume a distribution in kind of properties having a fair market 
value of $1, 000, 000 with earned surplus distribution of $500, 000 repre- 
sented in the value of the properties. The taxpayer will pay a tax, accord- 
ing to the Tax Court, upon so much of the values of the properties as 
represents earned surplus of $500,000. Assume a sale of these 
properties within two years after receipt for the market value of 
$1,000,000. According to Section 1 of Titie XI the neost” of the properties 
would be zero. The taxpayer, under these circumstances, will pay a 
tax upon the income from the sale of $1,000,000. The total amount upon 
which a tax will have to be paid will be $1, 500, 000, (:. e! , total of "surplus" 
of $500, 000 and gain on sale) although the total received by the taxpayer, 
using market value, was $1, 006,000, and the totai actually received by the 


taxpayer reduced to specie was $1, 000, 000. 


If Section 4 of Title XI is read in conjunction with paragraph (m) of 


Section 4 of Title I of the Act the aforementioned example produces the 
following result. The taxpayer again receives property with a market 

value of $1, 000, 000 and in respect of which the corporation's earned surplus 
distributed to the taxpayer is $500,000. The taxpayer, according to the 


District's contention, will pay a tax upon a dividend to the extent of 
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$1, 000, 000, the market value of the property at the time of distribution. 
The basis of that property, according to Section 4 of Title XI of the Act, 


will be $1,000,000. ‘If the taxpayer sells the property for $1, 000, 000 within 


two years after its receipt, the taxpayer will have neither gain or loss 


from the sale for the reason that, as stated in Section 2 of Title XI, the 
gain or loss would be the difference between the amount realized from the 
sale--$1, 000, 000 and the basis--$1, 000,000. The taxpayer wil! have paid 
a tax, therefore, upon the total amount actuaily received, $1,000,000, as 
contrasted wth the tax uwoon $1, 500, 000 under the first example. More- 
over, Section 4 cf Title XI and paragraph (m) of Section 4 of Title I are 
consistent, each speatingof dividends in kind and each speaking of 

market value as the basis to be used for tax purposes. Any other con- 
sideration leads to inconsistency. Nowhere in Section 1 of Title XI is there 
any reference to a basis for determining gain or loss in respect of property 
acquired as a consequence of 2 dividend distribution by a corporation. Only 
in Section 4 of Title XI can such a provision be found. 

Paragraph (m) of Section 4 of Title I states, as noted, that in the case 
of dividends in kind the "basis of tax"' is the market value of the assets 
distributed. Thus, if 2 corporation declares a dividend of $100, 000 
represented by property having a market value of $50, 060, the “basis of 
tax" is not $100, 000 but $50,000. In order to make such a distribution, 


however, the corporation (uniess a statute authorizes a different treatment) 
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will be required to distribute assets having a book value’ of $100, 000, 


irrespective of their market value. The District's statute realistically says 


that the tax on the assets distributed in this example shall not be based upon 
the "dividend" of $100, 600, but upon what was received, namely, $50, 000. 


Respondent Oppenheimer received, according to the Tax Court, 


a "dividend" of $135, 248.75 which represented the “earnings, profits, or 


surplus" of the corporation distributed to her. The book vaiue of the assets 
was $291, 587.27 (J.A. 28) from which was deducted liabilities and 
respondent's capital investment so as to reach a net vaiue of $135, 248. 75. 
If the market value of the properties received by respondent had been less 
than $135, 248.75, as, for example, $50, 000, respondent would have claimed 
and properly, that she could not be taxed upon any sum greater than 
$50, 000, even though she received "surplus" far in excess of that figure. 
"Market value" cannot be on the "basis of tax" in the case of a 
distribution of assets having a book value less than the declared "surplus" 
distribution if, at the same time, "market value" is disregarded as the 
"basis of tax" if the value of the assets exceeds the declared "surplus" 
distribution. In this case the Tax Court has concluded that the "basis of 
tax" is not "market value" but the declared "surplus" digtribution. Pre- 
sumably, the Tax Court would have held to the contrary had the value of 
respondent's assets been iess than the "surplus*' distribution. Thus, in the 


case of a distribution of assets with a value iess than the "surplus" 
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distribution, the key words of Section 4(m) would be "market value." 
In the case of a distribution of assets having a market value greater than 
the "surplus" distribution, the key words of this section, according to the 
Tax Court, are “earnings, profits, or surplus." In neither instance are 
the words "basis of tax" correlated with the words "out of earnings, profits, 


or surplus" so as to produce uniformity of treatment. 


In Berliner v. District of Columbia, 103 U.S. App. D.C. 351, 258 


F. 2d 651, this Court recognized the Congressionai intent to treat a 
distribution on a liquidation of a corporation in a different manner than such 
a distribution is treated under federal law. This Court said at page 354: 
tk « * Had Congress intended that such a distribution 

be treated as an exchange, we think it would have omitted 

the reference to liquidating distributions in the definition 

of a dividend ard would have included a provision similar 

to that which has appeared in the Federal statutes uninter- 

ruptedly since 1924, * * *." 

Clearly, Congress intended to avoid inconsistency by conforming 
the "basis for tax” of 2 dividend in kind under paragraph (m) of Section 4 of 
Title I of the Act with the "basis" of that property under Section 4 of 
Title XI of the Act. 

In its opinion the Tax Court considered construction by various courts 
of the words "earningg’ profits," and "surplus." Whatever may be the 


applicability of the cases cited by the Tax Court to the factual situations 


present in each of those cases, in none of those was the statutory question 
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considered which is here presented. 

It is essential to a consideration of this case to recognize that the 
provisions in the District statute relating to taxation of dividends in kind 
vary from the Federai provisions concerning the same subject and upon 
which the cases cited by the Tax Court were decided. section 316 of ch. 1 
of the Internal Revenue Code of 1954 defines for Federal tax purposes a 
"dividend" as a distribution made by a corporatior. to its shareholders 
out of earnings and profits. Section 301 of chapter 1 of the Code contains 
provisions relating to the manner in which a “dividend” shali be treated for 
Federal tax purposes. Section 301 states that the basis of property received 
by a taxpayer in a distribution shall be determined by the fair market 
value of such property, but that section, unlike the District's statute, 
confines taxability to so much of the value as is related to earnings and 
profits with the excess to be applied against and in reduction of the adjusted 
basis of the stock. Section 301 also contains provision tor the treatment 
as a gain from the sale or exchange of property of so much of the 
distribution defined as a dividend as exceeds the adjusted basis of the stock. 


Congress has not provided in the District's statute that dividends in kind are 


| 
to be taxable in the same manner as they are treated under the Internal 


Revenue Code. | 
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In Berliner v. District of Columbia, supra, this Court construed the 


District's statute in upholding an assessment of income taxes on amounts 
distributed in a complete liquidation of a corporation. This Court said at 
page 354: 


"The District statute contains virtually the same 
definition of a dividend as the Federal statutes have con- 
tained since the 1916 Act, with the significant addition 
that in the District statute Congress included a specific 
provision that the term ‘dividend’ includes a distribution 
of earnings ‘during, upon, or after liquidation.' Had 
Cc ess intended that such a distribution be treated as 


‘O 

an exchange, we think it would have omitted the reference 
to li idatt distributions in the definition of a dividend 
and would have included a provision similar to that which 
has appeared in the Federal statutes uninterruptedly since 
1924. e must therefore reject the taxpayers" contention 
that the transaction should be held to be an exchange, the 


gain from which is excluded from gross income by Section 
47~1557a(b)(11). 


‘te * We note, however, that Congress was 
undoubtedly cognizant that either method of treatment 
might present Some problems in application, cg. Magill, The 
Income Tax Liability of Dividends in Liquidation, 23 Mich. L. 
Rev. 565, 566-568 (1925), and that it purposely selected the 
method of taxing liquidating distributions of earnings as divi- 
dends for purposes of the District tax. The wisdom of such 
a choice is obvious, when the provisions of the District law 
relating to capital gains (D.C. Code, §§47-1551(c)(1) and 
47-1557a(b)(11))are considered. IE distributions like the 
present were treated as sales or exchanges of stock, as 
taxpayers argue they should be, some stockholders (those 
who had owned their stock for more than two years) would 
escape tax altogether on receipt of the corporate earnings 
whereas other stockholders would be taxed in full on receipt 
of exactly the same distribution of earnings merely because 
they had held their stock for only two years or less. Such 
a difference in treatment for the same distribution would 
hardly be justified by logic--and, as we read the statutes, 
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Congress has not authorized it. The argument that the dis- 
tributions ‘grew out of' the ownership of stock would be 
equally applicable to any distribution of earnings, including 
dividends in the ordinary course paid by corporations not 
in liquidation, and is hardly persuasive as a reason for 
holding these distributions not within the literal gtatitory 
language. '' (Emphasis supplied. ) 


| 

Clearly, Congress did not intend that the District should tax dividends 
in kind in the same manner that they are taxed under the Federal statute. 

The construction of the District's statute urged by the District is one which 
has been recognized by this Court under its reasoning in Berliner. Whatever 
may have been the Congressional intent regarding Federal taxation of dividends 
in kind, the position of the petitioner is the only veasctable approach to their 
taxation under the statute now in force in the District. ! 

Two United States Courts of Appeal, the Second Circuit, and the Third 
Circuit have rendered opinions under federal tax law which support the Dis- 
trict's position here, Commissioner of Internal Ravende v. Hirshon Trust 
(2d Cir.,) 213 F. 2d 523 and Commissioner of internal Revenue v. Godley's 
Estate (3 Cir.,) 213 F. 2d 529. | 

In the Hirshon case Judge Harlan considered a dividend in kind con- 
sisting of stock of a subsidiary corporation distributed to stockholders by 
the parent corporation. The Court stated at page 527 as follows: 

"As we see it, the real nub of the dispute between 
the taxpayer and the Commissioner comes down to the 


question of whether, as the taxpayer contends, §115(a) 
defining dividends as those corporate isaac which 
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are made ‘out of the earnings or profits,’ also measures 
the amount of a distribution in kind which is subject to 
ordinary income taxation as a dividend under §115(j). 
The taxpayer's poSition is, in effect, that since under 
§115(a) unrealized appreciation in the value of the prop- 
erty to be distributed is to be excluded in measuring the 
corporation's earnings or profits for the purpose of 
determining the extezt to which the distribution is a 
dividend, likewise unrealized appreciation should be 
excluded in determining how much of the distribution 

is subject to ordinary income taxation as a dividend. 
The taxpayer achieves what it claims to be the proper 
resuit by applying the; amount of the earnings or profits 
of the corporation against the appreciated vaiue of the 
distributed property, and treating any excess in such 
value aS a capital distribution rather than a dividend. 


"We do not think that the taxpayer's position 
withstands analysis. Fundamentally, it involves measuring 
a dividend distrivution for taxation purposes differently 
from the way Congress has defined a dividend. Thus, as 
we have seen, in deter mizing whether the distribution of 
an asset in kind is a dividend under §115{a) the earnings 
and profits of the corporation are charged with the cost 
of the asset to be distributed, without regard to any un- 
realized appreciation in its value. Yet when it comes 
to determining the nature of the distribution from the 
point of view of its taxability the taxpayer would have us 
charge the same asset against the corporate earnings or 
profits at its appreciated value. But surely the nature 
of a distribution under §115 is not so elusive. Ifa 
distribution is a dividend when declared by the corporation, 
it is difficult to see how *t can in part be something else 
when received by the stockholders. Stated otherwise, 
if corporate earnings and profits are to be charged with 
the appreciated value of a distributed asset, we think 
they should also be credited with that value. But if that 
were done here the problem we have would disappear. It 
is only by measuring the extent of the dividend differently 
in the hands of the shareholders from the way in which 
$115(a) requires to be measured in the hands of the corpora- 
tion, that the taxpayer has a case." 
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The Court concluded that the dividend in kind distributed to the 


stockholder was taxable to the full extent of its market value at the time 


of receipt by the stockholder. 


In the Godiey case Judge Staiey arrived at a conclusion similar to 


that of the Second Circuit in Hirshon. At page 533 the Court said: 


"We think the correct approach to a case of a corporate 
distribution of appreciated property is dictated by the Code. 
Section 115(a} and (b) define a dividend. For eee of 
characterizing a a@istribution as a dividend vel non, i. e., 
whether it is out of earnings or profits, the = sole rdlevant 
test is from the standpoint of the districuting corporation 
and from that standpoint fair market vaiue is immaterial. 

The amount of a distribution, once it is determined that the 
distributicn is a dividend, is governed by 115(3) an 

measured solely from the standpoint of the distributees 
and with reference to fair market value, and for that pur- 
pose the earnings or profits of the corporation are immaterial. 
Nor do we think this destroys any supposed correlation between 
taxability to distributees and effect on the corporation's earn- 
ings or profits. Indeed, there can be no correlation, in terms 
of amounts of money, for tax purposes, as between what the 
corporation distrikutes and what the shareholders receive, 
because, by hypothesis, the corporation does not, but the 
distributees do, realize income to the extent of the appreciation 
in value of the property distributed. The only correlation 
possible is that taxability to the distributees correspond with 
the source of the distributed property in the earnings and 
profits of the corporation. The Tax Court's insistence 

that there must always be an exact correlation between 

the amount of dollars by which a dividend in kind affects 

the earnings or profits of a corporation and the amount of 
dollars that are taxable in the hands of the stockholder re- 
ceiving the dividend renders Section 115(j) meaningless 

and makes of 115(a) and (b) the sections which not only 
determine the character and the source of the distribution 

but which value the distribution in the hands of the stockholder. A 
(Emphasis supplied.) 
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The conclusion of the courts in Hirshon and Godley is, in effect, 
that once it is determined that the source of a distribution of property is 
"earnings, profits, or surplus", the tax upon that distribution is to be 
based upon the total market value of the property. The source of the 
properties received by respondent was, as the Tax Court held in this 
case, "earnings, profits, or surplus”. Stated otherwise, the properties 
were, in the language of Section 4(m) of Title I of the Income and Franchise 
Tax Act, "out of" the "earnings, profits, or surplus" of General Realties, 
Inc. , and once that fact has been established "market value" is the "basis 
of tax”. 

The District of Columbia Tax Court dismisses the Hirshon and Godley 
cases on the surprising premise that they were subsequently overruled, in 
effect, by various United States Tax Court decisions. Diligent research 
has disclosed, however, that the Hirshon-Godley cases have remained 
unimpaired, and that the principle contained therein, which is substantially 
the same principle urged by the District, remains as it was stated in these 


cases. To be sure, Congress proceeded to amend the Internal Revenue 


Code of 1954 to provide that the Hirshon-Godley principle would be modified 


in respect to Federal taxation. However, Congress took no steps to amend 


the District of Columbia Income and Franchise Tax Act of 1947. 
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CONCLUSION 


The language of the applicable provisions of the Income and Franchise 


Tax Act of 1947, and the reasoning of this Court in Berliner and of the Courts 


of Appeal in the Hirshon-Godley cases support and require the imposition of 
an income tax upon respondent in the manner and to the extent that such a 


tax was assessed by the District. The Tax Court's decision to the contrary 


was wrong and ought to be reversed. 


CHESTER H. GRAY, 

Corporation Counsel, D.C., 

MILTON D. KORMAN, 

Principal Assistant Corporation 
Counsel, D.C., 

HENRY E. WIXON, 

Assistant Corporation Counsel, D.C., 
HARRISON S, HOWES, 

Assistant Corporation Counsel, D.C., 
Attorneys for Petitioner, 

District Building, 

Washington 4, D.C. 
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DISTRICT OF COLUMBIA TAX COURT | 
| Filed 
| Sep. 30, 1960 
BEATRICE W. OPPENHEIMER 

4000 Cathedral Avenue, N. W. 

Washington, D. C., 
Petitioner, 
Vv. Docket No. 


DISTRICT OF COLUMBIA, 
Respondent. 


PETITION 

The above-named Petitioner appeals from an assessment of 
income taxes against her, and avers as follows: | 

1. The Petitioner is an individual with residence at 
4000 Cathedral Avenue, N. W., Washington, D. C. | 

2. The tax in controversy is an alleged deficiency of income 
taxes for the calendar year 1953, in the amount of $23, 377. 27, plus 
interest in the sum of $9, 000. 25, total $32, 377. 52. | 

3. The alleged notice of assessment was dated August 19, 1960, 
and the tax, with interest, was paid, under protest, on August 29, 1960, 
as will appear from a copy of the bill and receipt hereto attached as 
Exhibits "HH" and "I", a copy of the statement by the Examiner in the 
Office of the Assessor, explaining the alleged deficiency, is hereto 


attached as Exhibit 'D". 


4. The assessment of the tax is based upon the following 


errors: 

A. The Assessor erred in assessing an income tax measured 
by the difference between the alleged fair market value of the property, 
consisting chiefly of real estate, received by Petitioner in exchange for 
her stock in a Delaware Corporation, on January 2, 1953, when the 
corporation was liquidated, minus Petitioner's pro rata share of the 
corporation's mortgages and paid in capital. 

B. The Assessor erred in treating as a "dividend" within the 
definition in Title I, Section 4(m) of the District of Columbia Income and 
Franchise Tax Act of 1947, as amended (Section 47-1551 c (m), D. C. 
Code) an appreciation in the value of unsold real estate at the said date of 
liquidation of the corporation. 

C. The Assessor erred in treating as a "dividend" within the 
definition in Title I, Section 4 (m) of the District of Columbia Income and 
Franchise Act of 1947, as amended (Section 47-1551 c (m), D. C. Code) 
an appreciation in value of unsold real estate at the date of liquidation 
of the corporation when the said appreciation was not "paid out of earn- 
ings, profits or surplus" within the meaning of the said Title I, 

Section 4 (m). 
D. The Assessor erred in treating as a "dividend" within the 


definition in Title I, Section 4 (m) of the District of Columbia Income and 


Franchise Tax Act of 1947, as amended (Section 47-1551 c (m), D. C. 
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Code), that part of the distribution of real estate either at adjusted book 


value or alleged fair market value and other assets to the extent that 
either such value was in excess of one-half of the earnings, profit and 
surplus of the corporation. | 
E. The Assessor erred in treating as a “dividend” within the 
definition in Title I, Section 4 (m) of the District of Columbia Income 
and Franchise Act of 1947, as amended (Section 47-1581 c (m), D. C. 
Code), the fair market value of unsold real estate and other property in 
excess of one-half of the earnings, profit and surplus of the corporation when 
the adjusted basis for such real estate and other property was greater 
than the "earnings, profit and surplus" of the Corporation. 
F. The Assessor erred in assessing an income tax on the 


exchange of stock, which had been owned as "¢apital assets", within the 


meaning of Title I, Section 4 (1) of said Act of 1947, as amended 


(Section 1551 ¢ (1), D. C. Code), by Petitioner for more than two years, 
for certain property of the corporation, chiefly real estate, which had 
been owned by the corporation for more than two years. 

G. The Assessor erred because the alleged absesement was 
barred on July 15, 1960, by the statute of limitations. ‘The statute of 
[tmitations; having been extended by agreement to July 15, 1960, the 
Assessor failed to make the assessment on or before July 15, 1960, or 


to ttsend" to Petitioner on or before July 15, 1960, a notice of deficiency. 
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H. The Assessor erred because the alleged assessment was 
barred on July 15, 1960, by the action of the District of Columbia in 
superseding its June 15, 1960, notice of deficiency and failing to prosecute 
the same promptly.’ The notice of deficiency of June 15, 1960, having been 
protested, hearing having been held, and the notice of deficiency having 
been "superseded" and abandoned, further notice of deficiency or of 
deficiency notice or: assessment amendment is void - no provision having 


been made for such procedure in the D. C. Code or D. C. Tax Regulations. 


FACTS 


5. The facts upon which Petitioner relies as a basis of this pro- 
ceeding are as follows: 

(a) General Realties, Inc., was a Delaware Corporation 
organized in 1930. The greater portion of the assets of the Corporation 
were transferred to it by its shareholders in return for capital stock of the 
Company. A smaller amount was contributed to the Company in 1936 when 
the shareholders purchased shares for cash. The only shareholders 
of the Company were Elmer B. Young and Beatrice W. Oppenheimer 
(the Petitioner), each owning 50 0/o of the capital stock of the Company. 
The Petitioner has held her stock more than two years. 

(b) The Company was engaged in the business of renting 
residential property. Its assets consisted almost entirely of improved 


rental property, of the type commonly known as two-family flats and 
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four-family flats, in the District of Columbia, all of which it had held 


more than two years. The Company's balance sheet as of January 2, 
1953, indicated total assets (at book value) of $600, 698. 67, and mortgages 
of $193, 741.07 for a net book value of $406, 957. 60, capital stock of 
$106, 825.25, less notes of stockholders of $7, 000.00 for a net of 
$99, 825.25 and earnings, profit and surplus for the year 1952 of 
$270, 497. 50. | 

(c) The Company was dissolved and its aseets distributed 
in accordance with a plan of complete liquidation to take effect as of 
January 2, 1953. The assets of the Company were distributed to the two 
stockholders in complete liquidation of the Company. The real estate 
was divided between the two shareholders rather than donveying to them as 
tenants in common. | 

(d) The Company was completely liquidated in a tax-free 
transaction under Section 112 (b) (7) of the Federal Internal Revenue 
Code, then in force, whereby all assets of the Company were distributed 
to the two stockholders equally. Further, all the property received 
by the Petitioner was treated as full payment in exchange for her stock 
in accordance with Section 115 (c) of the Federal Internal Revenue Code, 
then in force. 


(e) Petitioner has not sold any of the "flats" received by her 


at that time. 
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(f) The Assessor sent to Petitioner a 30-day letter, or notice 


of deficiency (Exhibit "A" herewith), served or sent on June 16, 1960, 


in the usual form, asserting that his examination of Petitioner's income 
tax return for 1953 indicated an adjustment of Petitioner's tax liability 
was warranted. The letter was accompanied by a statement (Exhibit "B” 
herewith) that the proposed deficiency was $23,377.27. Protest thereto 
was filed July 11, 1960, as will appear from a copy of the protest 
attached hereto as Exhibit "C". Hearing was had July 13, 1960, following 
which, on July 16, 1960, the foregoing 30-day letter or notice of assess- 
ment was "superseded"; (Exhibit "D" herewith) and no further pro- 
ceedings had. 

(g) The Petitioner consented to extension of time to make an 
assessment for the year 1953, provided assessment was made on or 
before July 15, 1960, or notice of deficiency was sent to Petitioner on 
or before July 15, 1960 (Exhibit "E" herewith). 

(h) A new 30-day letter or notice of deficiency was served 
or sent on July 16, 1960, to Petitioner in the usual form, (Exhibit "F"" 
herewith), asserting that his examination of Petitioner's income tax 
return for 1952 indicated an adjustment of Petitioner's tax liability 
was warranted. The letter was accompanied by a statement (Exhibit "D” 
herewith) that the proposed deficiency was $26, 339.00. Protest was 


filed thereto August 2, 1960 (Exhibit "G" herewith). Hearing was 


7 | 
had August 18, 1960, following which the value of the liquidating dividend, 
alleged, was reduced from $891, 345. 75 to $7°2, 601. 33, reducing the 
alleged tax claim to $23, 377. 27. : 


(i) On August 19, 1960, the Assessor made the assessment 


and rendered a bill (Exhibit ''H" herewith) for the alleged deficiency as 


follows: 


Deficiency $23, 377.27 


Interest to 8/29/60 9, 000. 25, 
$32, 377.52 


| 
and said amount was paid by Petitioner, August 29, 1960 (Exhibit "I" 
herewith) under written protest (Exhibit "J" herewith), 

(j) The Assessor based the tax on Petitioner's share of the 
alleged fair market value of the assets of the corporation, minus 
mortgages and one-half of the paid in surplus: : 

Alleged fair market value | $941, 238.37 
Mortgage $98, 724. 42 

Capital — 49,912.62 148, 637.04 
Alleged liquidating dividend: | $792, 601.33 

(k) On January 2, 1953, the earnings, profit and surplus 
of the Corporation for the year 1952 were $270, 497. 50 and one-half of 
this sum was $130, 248.75; as of January 2, 1953, the assets of the 
Company, at book value, were $600, 698. 67, mortgages $193, 741.07 and 


net assets $406, 957.60, and one-half of this sum was $203, 478.80. 
| 
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WHEREFORE, Petitioner prays that this Court may hear the 
proceedings and grant the following relief: 
1. That the Court cancel the deficiency assessment and direct 
the Respondent to refund to the Petitioner the sum of $32,377.52, with 


interest thereon, as provided by law. 


2. In the alternative, that the Court reduce the amount of the 


alleged deficiency so as to limit the amount of the alleged dividend to 
one-half of the 'tearned surplus" or one-half of the "earnings, profits and 
surplus" of the corporation or $130, 248.75 and direct a refund to 
Petitioner of such amount, with interest, as the Court may determine to 
be due. 

3. For such other and further relief as the Court may deem 


proper. 


EXUIBIT "A" 


GOVERNMENT OF THE DISTRICT OF COLUMBIA 
DEPARTMENT OF GENERAL AOMINISTRATION 


warty vO: 


INCOME AND FRANCHISE TAX SECTION 
FINANCE OFFICE: " \ RGOM 2ORS. MUNICIPAL CENTER 
REVENUE O1vesiOn { 1900 INDIANA AVENUE. H.W. 


REGISTERED MAIL Seo | WASHINGTON 1, D.C. 
RETURN RECEIPT REQUESTED no, 


June 15, 1960 
Bernice W. Oppenheimer 


4000 Cathederal Avenue, HN. W 
Washington 16, D. C. 


#54016033(53) - JY 


Dear Maden: 


The examination by this office of your income disuse aud jos Soawebine 4S 
return(s) for the year(s) ending Decenbe x 31, 1953, | 

indicates that the adjustment of your tax Pakibaty; as shown in the 
accompanying statement, is warranted. 


IP YOU AGREE to the adjustment in tax as snow in the scoompenying 
Pagcrpag lbp rank aga Rag a eam apr executed and forwarded 
to this office promptly, in order to permit the early assesament of the 
additional tax and to stop the accumiation of interest., Interest vill 
cease, as of date of assesament, upon payment of amount due to the 
D. C. Treasurer, within ten (10) days from date of assessment. 


IF YOU DO NOT AGREE to the proposed t, you may file a 
protest vith this office, within thirty (30) days from the date of this 
letter, stating the grounds for your exceptions. Any protest so filed 
will have careful consideration and, if you so request, an opportunity 
for e hearing in this office will be granted you prior to final deter- 
mination of any deficiency in tax against you. 


Should you fail to file either the enclosed form of waiver or a 
written protest with this office within the thirty-day period mentioned, 
final determination of your tax liability will be made and notice end 
Gemand will be sent you in accordance with the provisions of law appli- 
cable to the assesament and collection of income and/or franchise tax 
deficiencies. 


Yours very truly, 
~ ften 4s S40 | 


Allison W. Shell 4) | 
Fo RNa Supervisory Tax Auditor” ¥" 
Statement Incame and Franchise Tax Section 
Form of Waiver | 


I%76 (Rov. 10/59) 


Bernice W. Oppenheimer 
4000 Cathederal Avenue, N. W. 
Washington 16, D. C. 


Re: #54D16033(53) - JEY 
IMDIVIDUAL INCOME TAX 


Calendar year ending December 31, 1953 
Liquidating dividend (from Schedule J) * $792,601.33 


Add: Insurance Recovery $ 2.90 
Partnership income 475.07 ___ 4T 


Total $793,079.30 
Less: Loses from unincorporated business — 3,647.23 
Revised adjusted gross income $789,432.07 


lass: Allowable deductions 
Personal Exemption — 5,189.66 


Revised taxable income $784, 2h2.41 


Revised tax $23, 377-27 
Tax previously reported Bone 
Deficiency $23, 377-27 
EXPLARATION 
# The word "dividend" as defined in Title I, Section 4 (m), District of 
Columbia Inccme and Franchise Tax Act, of 1947, as Amended, includes that type 


of distribution known as: "liquidating dividends” and the taxebility thereof is 
provided in Title III, Section 2 of the Act. 


EXHIBIT"C" 


July 8, 1960 


= 4ul 
Mr. Allison W. Shell 
Supervisory Tax Auditor 
Income and Franchise Tax Section 
Room 2025, Minicipal Center 
300 Indiana Avenue N. W. 
Washington, D. C. 


Dear Mr. Shell: 
. Re: Your ref: #54D16033(53)-JHY 


Beatrice W. Oppenheimer - Our File 132 


Beatrice W. Oppenbeiner acknowledges receipt 
of your letter of June 15, 1960, giving notice of 
adjustment of her tax liebility for the year ending 
December 31, 1953, in the amount of $23,377.27. 


Beatrice W. Oppenheimer does not agree to the 
adjustwent proposed in your said letter and, accordingly 
and herewith,protests the proposed adjustment and any 
interest or penalties thereon. Her reasons for the 
protest are, generally, the following: 


| 

1. The transaction referred to jin your 
seid letter was a gain from the sale 
or exchange of capital assets held 
longer than two years and is to be 
omitted from taxs-ion under ‘the euthor- 
ity of Title Ili, Sec. 2(b)(11) and 
Sec. 3(b)(6) of the D. C. Income and 
Franchise Tax Act of 1947. ; 


# V-1MSTRUCTIONS T 
ar ee 0 DELIVERING BDroTe 
[Addirraa! chorga, nqnived for bese serviioas 
Bethan necgupT 


Received the aumbered erticle desc f : 
ae ee hes Nbed oe other side. 


OMURAE 08 snsed OF ADOREEEN fur ener bo = —— —, 
we : : 
of = ae a 
: : 


b oo 

penal is ees 

| APOFESS WrmRE ORUVERED (ent) V mepenend b ae @ 1) 
i 


Mr. Allison W. Shell 
July 8, 1960 
Page 2 


The transaction referred to is not a 
“dividend” within the meaning of 

Title I, Sec. 4(m) of the D. C. Income 
and Franchise Tax Act of 1947. 


That, eves if the transaction were a 
dividend within the meaning of Title I, 
Sec. 4(m), as aforesaid, such dividend 
was either: 


(a) not "paid out of earnings, profits, 
or surpjus" within the meaning of 
the said Title I, Sec. 4(m); or 


ic was "paid out of . . . earnings, 
profits, or surplus” only to the 

extent of $135,248.75 (one-half of 
the 'tarrings, profite and surplus") 


The greater portion of the assets of the 
Company, General Realities, Inc., were 
transferred to it by the shareholder’ in 
1930. 


Such other reasons as may be hereafter 
Traised. 


Reference is wade to our meeting in your office, 
with Messrs. Xissinger and Yost, July 5, 1960. However, 
in order to, completes the record, request is made for a 
hearing in your office prior to final determination of any 
deficiency in tax againat Yeatrice W. Oppenheimer. 


Gilbert Hahn, Jr. is attorney-in-fact and wakes 
a recore of the fact that he was advised thet you are author- 
ized to accept this protest signed by an attorney-in-fact 
instead of the taxpayer. 


Vesy sincerely yours, 
Beatrice W. Oppenheimer 


Yt Cee oe TA 
Gilbert iinim, Jr. 
Attorney-in-fact 


| EXHIBIT "D" 
| 
| 

Beatrice W. Oppenheimer | 

4000 Cathedral Avenue, N. W. | 

Washington 16, D. C. 


Re: 5uD~16033, - (WRE) 


INDIVIDUAL INCOME TAX 
Calendar Year ending December 31, 1953 


Liguideting Dividend Received * | $891, 325.75 
Add: Insurance Recovery 


Partnership Income 477. 
Total pie Es 


Less: Loss from Unincorporated Business -3,647.2 
Revised Adjusted Gross Income 7156. 
Less: Allowable deductions 

Personal Exemption 
Revised Taxable Income 


Revised Tax 
Less; Tax Previously Reported 
Deficiency 


EXPLANATION 


* Fair Market Value of Assets Received in 
Liquidation of General Realties, Inc. $941,238. 37 
-49,912.62 


Less: Basis, as Reported 
Liquidating dividend received 1. ° 


The word "dividend" as defined in Title I, Section ({m) of the 
District of Columbia.Income and Franchise Tax Act of 1947, as amended, in- 
cludes that type of distribution known as "liquidating dividends” and the 
taxability thereof is provided in Title ITI, Section 2 or the Act. 


This Notice supersedes our previous Notice, dated June 15, 1960. 


EXHIBIT "E" 


UPON ASSESSMENT OF INCOME OR 


Finance Officer, D. C., by his duly authorized representative, hereby consent 
and agree as follows: 
That the aaount of any income or franchise taxes due under any return (or 


returns) made by or on behalf of the above-named taxpayer (or taxpayers) for 


under the existing lav, may be assessed at any time on or before Jy 15te 

» except that, if a notice of a deficiency in tax is 
sent to said taxpayer (or taxpayers) by reg'stered mail on or before said date, 
then the time for making any assessment as aforesaid shall be extended beyond 
the said date by the number of days during which the Finance Officer, D. C. 


is prohibited from making an assessment and for sixty days thereafter. 


igelt 
Revenue Division : 


rr-4 (2-58-2x) 


ExVIRitT "Ft 


GOVERNMENT OF THE DISTRICT OF COLUMBIA 
DEPARTMENT OF GENERAL ADMINISTRATION | 


@eer.y TO: 
: ¢ INCOME AND FRANCHIGE TAX @8CTION 
dialelabl eagle ROOM 2028, MUNICIPAL CENTER 
REVENUE OlVision { H | 300 INDIANA AVENUE. N. Ww. 


REGISTERED MAIL y WASHINGTON 1, D.C. 
Neste? 


Re: 54D-16033 - (WRE) 


the examination by this office of your income ant/or franchise tax 
return(s) for the year(s) ended December 3, 1953, 
indicates that the adjustment of your tax Llity, ee 
accompanying statement, is warranted. 


IP YOU AGREE to the adjustment in tax as show in the accompanying 
statement, the enclosed form of waiver should be executed and forwarded 
to this office promptly, in order to permit the carly assessment of the 
additional tax and to stop the accumulation of interest. Interest will 
cease, as of date of assessment, upon payment of amount due to the 
D. C. Treasurer, vithin ten (10) days from date of assesment. 


IF YOU DO NOT AGREE to the proposed astmant, you may file « 
protest with this office, within thirty (30 days from the date of this 
letter, stating the grounds for your exceptions. Any protest so filed 
will have careful consideration and, if you so request, an opportunity 
ils age p Sen Shemp sade rerdect a all hae aoa a ia 
mination of any deficiency in tax against you. 


Should you fail to file either the enclosed form of vaiver or a 
written protest with this office within the thirty-day period mentioned, 
final determination of your tax liability will be made and notice and 
Gemand will be sent you in accordance with the provisions of law appli- 
cable to the assessment and collection of income and/or franchise tax 
deficiencies. 


Yours véry truly, 
AWS /wre/ed Se oeerpe Toma oo 
Enclosures: Supervisory Tex Auditor 


Statement Income and Franchise Tax Se ction 
Form of Waiver 


IP 76 (Rev. 10/59) 


EXHIBIT "F" 
Page 2 


Beatrice W. Oppenheimer 
4000 Cathedral Avenue, N. W. 
Washington 16, D. C. 


Re: 54D-16033 - (WRE) 
TNDIVIDUAL INCOME TAX 
Calendar Year ending December 31, 1953 
Liquidating Dividend Received * $891, 325.75 


Less: Loss from Unincorporated Businesg 
Revised Adjusted Gross Income ; 
Less; Aliowable deductions 

Personal Exemption 
Revised Taxable Income 


Revised Tax . ' $26, 339.00 
Less: Tax Previously Reported -0- 


Deficiency £2 IF 339.00 


EXPLANATION 


* Fair Market Value of Assets Received in 
Liquidation of General Realties, Inc. $941,235.37 
Less: Basis, as Reported -49,912.62 
Liquidating dividend received $541, 325-75 


The word "dividend" as defined in Title I, Section 4(m) of the 
District of Columbia Income and Franchise Tax Act of 1947, as amended, in- 
cludes that type of distribution known as “liquidating dividends” and the 
taxability thereof is provided in Title III, Section 2 of the Act. 


This Notice supersedes our previous Notice, dated June 15, 1960. 


EXHIBIT "G" 


|AUZust 1, 1960 
REGISTERED MAIL 
RETURN RECEIPT REQUESIED | 


Mr. Allieon W. Shel} | 
Supervicory Tax Auditor | 
Income and Franchise 22x Section 

Room 2025, thmicipel Ceater 
300 Indiana Avenue, %. &. 
Washington, D. C. 


3@: Your Ref: $5465-16083-(wRE) 
Pestriee Vv, Oppenhe Liner) - Our File 132 


Deer Mr. shell: 
Beatrice W. Oppenheiner ecinouledjes receipt of 
your Notice of UDeticlency served July 146, 1966 giving a 
Froposed notice of adjucteast sf her tex liability for the 
year ending Deceatur Jl, 1953, fa the enount of $26,339.00. 


Beatrice W. Uppenieimer does Mt agxee to the ad- 
jJustment proposed in your suid notice and, accordingly end 
herewith, brotests the proposed adjustuent and any interest 
or penalties thereon. Her reasons for the protest are, 
Seuerally, che following: | 


the ieiter or deficiency notice is serves out 
of time. It should have been served on the taxpayer on or 
before July 15, 1960 and wes hot served on the taxpayer until 
aftex that date. i 


2. the Notice of June 15, 1960 naving been auper- 
seced, is not effective, i 


2: the sotice of June 15, 1960 was protested by 
letter of July 2, 195u md nearing was held July 13, 1960. 
An aocndment, superseding or absnuorment of the notice after 
leering, voids the assessment, No provision is made for such 
procedure in the D. C. Code or D, C. Tax Regulations, Accord 
ingly, the superseding notice served July 16, 1960 is void 
and the procedure unconstitutional. 


#i-1 “ROCTIONS TO oeLIVERING EMPIOT 
Crier ONLY 0 Seow adcirees where \ 
(Additvenal choeges sogeired for these services) i 

eQrwen aacueT 


Received the aumbered article described om other sida. | 


ao 


rs cond Wound ovine iy Tae Sat 


Mr. Aliison W. Shell 
August 1, 1960 
Page 2 


4, The transaction referred to in your caid letter 
vas a gain from the sale or exchange of capital anscts held 
longer than tw years and is to be omitted from texation under 
the authority of Title Lil, Sec. 2(b) (11) and Sec. 3(b) (6) of 
the D. C. Income and Franchise Tax Act of 1947. 


5. Tha transaction referred to is not a “dividens 
within the meaning of Title I, Sec. 4(m) of the D. C, income 
and Franchise Tax Act of 1947. 


6. That, cven tf the transaction were 4 dividend 


within the mganing of Title I, Sec. 4(m), a8 aforesaid, such 
dividend was either: 


(a) uot “paid out of earnings, profits, 
ox surplus" within the meaning of the said 
Title 1, Sec. 4(); or 


(b) it wer "paid out of . . ,earnings, 
profits, or surplus" only to the extent of 
$135,243.75 (one-half of tho “earnings, pro 
fits and guxplus'') 


7. The greater portion of the usseta of tha Company, 
Ceneral Realities, Inc., were transferred to it by the share- 
helders in 1934. 


8. ‘chat even if the transaction were a dividend 
within the meat.ing of Title I, Section 4(), as aforesaid, the 
+ fair market value of “other property" muct le computed so as 
to exclude any mortgage or deed of trust ty which such “other 
property” 1s subject. 


by 9. Such other reasons as may Se herearter raised, 
ri 


Req.es ‘s made for a hearing in your office prive 
to final deteruinstien of any defictoency fn the tax against 
Reetrics W. Opyenheluer, 


BEST COPY 


AVAILABLE 


Mr. Allison W. Shell 
August 1, 19690 
Paga 3 


Gilbert Nahn, Jr. is attorney-in-fact and makes a 
record of the fact thet he is advised that you are authorized 
Co accept this protest signed by an attorney-in-fact for the 
Caxpayer. You are also requested to send all. future notices 
and consamications or assessments to Gilbert Hahn, Jr., 
attorney~inefact who is authorized to accept the same for 
the taxpayer, Beatrice W, Oppenheimer. 


Very sincerely yours, 


Beatrice W. Oppenheimer 
| 


bp inet ee ae ae 
Gilbext Hakn, Jr. 
Attorney- in-Fict 


GOVERNMENT 


OF THE DISTRICT OF COLUMBIA 
FINANCE OFFICE 


EXHIBIT "H" 


pad UNtcn PRUVEST 


| yNCOME AND. FRANCHISE TAX 


ent due at the rate of 4 of 1% per month 


must be added if not paid on or before 


" Make check payable to D. C. TREASURER. Send check or 
money order to FINANCE OFFICE, REVENUE DIVISION, 
Municipal Center, Washington }, D.C. 


Your cancelled check is your receipt. 


Interest at rate of % of 1% 
pes month or portion thereof 


trom to 


Return This Notice With Payment 


BEST COPY 


EXHIBIT "I" 
COVERNMENT OF THE DISTRICT OF COPUMBIS 


20019 FINANCE OFFICE 
Treasury Division 
TAXPAYER’S. RECEIPT 


Beatrice W. Oppenheimer 
(NAME (To be inserted by taxpayer) 


E—ThA —-321377.52 


PAYMENT ACCEPTED FOR-TAX OR FEE INDICATED BY CHECK MARK 


INDSOME TA ‘ ae TAX . LICENSE FEE 
Individual (4 Sales ‘& Use oO Trade, Bus. or Prof. [1] 
Corporation (J Beer O Corporation CJ 
Unincorporated Inheritance & Estate (_] Unincorporated 
Estimated Fiduciary oO 
Withholding Ct> Othersocccnse ede shes cccc tact eeest secese Relat teers OJ 

THIS CONSTITUTES A VALID RECEIPT WHEN CERTIFIED BY 

ET THE D.C. TREASURER 
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AUG-29-68 


AVAILARIE 


EXHIBIT "J" 


August 26, 1960 


Government of the 

District of Columbia 
Finance Office 
Income and Franchise Tax Division 
300 Indiana Avenue N. W. 
Washington, D. C. 


Attention: D. C. Treasurer 


k Your Ref: #54D-1603.: (aRE) 
Beatrice W. Oppenheimer 
$43 7945 

Our File: 132 


Dear Sir: 


Beatrice W. Oppenheimer, 4000 Cathedral Avenue 
N. W. herewith pays an assessment for income and franchise 
taxes alleged to be due the District of Columbia for the 
year 1953 UNDER PROTEST. The assesemenc is daced August 
19, 1960 and is in the amount of a deficiency of $23,377.27 
and interest in the amount of $9,000.25, provided it is 
paid on or before August 29, 1960. 


| A check in the amount of $32,377.52, the total 
of the deficiency and interest, accompanies this check, 
and is paid UNDER PROTEST. It is requested tiat A re- 
ceipted copy of the Assessment of August 19, 1960, be 
delivered marked "paid under protest” to evidence that 
this payment is made UNDER PROTEST. 


| As reasons for the protest, you are referred to 
the attached copy of a letter of Augusc 1, 1960, addressed 
to Mr. Allison W. Shell protesting a proposed notice of 
adjustmeric of tax of Beatrice W. Oppenheimer served July 16, 
1960, proposing tax deficiency in the amount of $26,339.00. 
You may disregard item 8 of that letter. 


Very sincerely yours, 


” 


Beatrice W. Oppenheimer 
ce: Mr. Allison W. Shell 
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DISTRICT OF COLUMBIA TAX COURT 
BEATRICE W. OPPENHEIMER, ) _ FILED 


| Apr. 3, 1961 
Petitioner, 


) 
vs. ) 
) 


DISTRICT OF COLUMBIA, 


Respondent.  ) 


: FINDINGS OF FACT AND OPINION 

The assessing authority of the District of Columbia assessed 
the petitioner a deficiency in income tax in the amount of $23,377.27 
with interest thereon in the amount of $9,000.25. The income upon which 
the deficiency was based represented the property : which the petitioner 
received as a stockholder of General Realties, Inc., upon its total 
liquidation, less the amount of capital which she invested in the corpora- 
tion. It is the contention of the petitioner that the assessing authority 
erred in treating the property thus received as a dividend, as defined 
in the District of Columbia Income and Franchise Tax Act of rte 
The petitioner contends also that the assessment was made too late, and 
was therefore invalid; and that statutory assessment procedure was not 


1) Some cash, but mostly real property. 
(2) Section 47-1551c(m), D. C. Code, 1951 edition. 
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followed. The respondent insists that the assessment of the deficiency 


was valid. 


FINDINGS OF FACT 


The parties have stipulated and the Court finds as follows: 


I 
ADMISSIONS 


"Respondent admits as true the allegations of paragraphs 1, 2 
and 3 of the Petition, without the necessity of proof. 

0H 
A. STIPULATIONS 
(as to the January 2, 1953, transaction) 

"1, General Realties, Inc., was a Delaware Corporation 
organized in 1930, doing business in the District of Columbia. The company 
was engaged in the business, primarily, of renting residential property. 
Its assets consisted almost entirely of improved rental property, of the 
type commonly known as two-family flats and four-family flats, in the 
District of Columbia. 

"2. All of the real property, the two and four-family flats, had 
been held by General Realties, Inc., more than two years prior to 
January 2, 1953. 

"3, The greater portion of the assets of General Realties, Inc., 
was transferred to the Corporation by its shareholders in return for 


capital stock of the Corporation. A small amount was contributed to the 
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Corporation in 1936 when the shareholders purchased hates for cash. 

"4, The only shareholders of the Corporation on January 2, 
1953, were Elmer B. Young and Beatrice W. Oppenheimer (the 
Petitioner), each owning 50 0/o of the capital stock. On January 1-2, 
1953, there were $7, 000.00 in unpaid subscriptions for stock 
($3, 500 due from Elmer B. Young and $3, 500 due from the Petitioner). 
The figure of $106, 825.25 for capital stock shown in the corporate returns 


is to be reduced by the sum of $7,000.00. The assets of the Corporation 


reflected a corresponding additional $7, 000, 00 in notes receivable from 
stockholders for the same amount. It is specifically stipulated that the 
"basis', "book value’ or 'return of capital" to taxpayer is $49, 912.62 and 
that 'assets' should be reduced on the Revised Condensed Balance Sheet 
by $7, 000. 00. | 

"5, On January 2, 1953, Petitioner had held her stock in General 
Realties, Inc., more than two years. : 

"6. The Corporation was dissolved and its assets distributed 
in accordance with a plan of comptete liquidation on January 2, 1953. 
All of the net assets of the Corporation, including about 150 apartment 
properties (two and four-family flats) were transferred in kind to both 
stockholders on January 2, 1953, in proportion to their stock interest after 
provision for taxes and debts. All stock of the Corporation was surrender- 


ed to it. This plan of liquidation, as also recited in the Board of 
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Directors of General Realties, Inc., minutes of November 14, 1952, was 
followed fully and performed completely. The Corporation was fully dis- 
solved; the statutory dissolution procedure was followed and completed. 
"It is specifically agreed, if material, that: 


“for United States Income Tax purposes, the Corporation 
was completely liquidated in a tax-free transaction under 
Section 112(b)(7) of the Federal Internal Revenue Code of 
1939, then in force, whereby all the assets of the Cor- 
poration were distributed to the two stockholders equally. 
All the property received by the Petitioner was treated as 
full payment in exchange for her stock in accordance with 
Section 115(c) of the Federal Internal Revenue Code of 
1939, then in force. 


"7, The proper United States and District of Columbia Cor- 


poration Income or Franchise tax returns were filed for 1952 and 1953; 


in 1953 final returns were filed. 

"8. The real estate, with the exception of one building, was 
divided between the two stockholders rather than conveying to them as 
tenants in common. 

"9, The fair market value of the property in kind plus cash and 
other assets received by Petitioner, less mortgages assumed by 
Petitioner, on January 2, 1953, was $842, 513.95. 

"The figure of $842,513.95, fair market value of property 
in kind, cash and other assets acquired by Petitioner, January 2, 1953, 


is computed as follows: 
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Cash $ 3,590.34 


Other Assets 
One-half of accts. receivable 13.13 
One-half interest in notes rec. 8, 332.12 
One-half interest in furniture & 
fixtures depreciated 8.93 
Prepaid insurance on buildings 
acquired 2, 055. 28 
Prepaid loan costs on mortgages 
assumed 238.57 
Land (Fair Market Value) 72, 000.00 
Buildings (Fair Market Value) 849, 500.00 
Undivided one-half interest 
1621 A. St., N.E. */ 
(Fair Market Value) 5,500.00 | 
Total | $941, 238.37 
Less Mortgages Assumed 98, 724. 42 
Net Assets Acquired % 


"It is specifically agreed, if material, that: | 

"United States Income Tax was paid to the United States by 

Petitioner on this valuation. No adjustments were made by the 

Internal Revenue Service in this valuation. Petitioner's 1953 

return was audited and approved by Internal Revenue Service; 

no adjustments were made except in rate of depreciation. 

10. On January 2, 1953, the Petitioner received in distri- 
bution her one-half share of the ‘earnings, profits or surplus" of the 
Corporation attributable to her in the amount of $135, 248. 75. 

11. The book value of the assets distributed to Petitioner in 


| 
excess of liabilities and book value of stock (or return of capital) is 


$135, 248.75, computed as follows: 


ee 


*/ This one property was taken as a tenancy-in-common. 


28 


Book value assets distributed 
to Taxpayer $ 291, 587.27 


Liabilities attributable to 
Taxpayer $106, 425.90 


Book value of Petitioner's 
stock 49, 912.62 
156, 338.52 

Book value of assets distributed 

to Taxpayer in excess of liabilities 

and book value of stock $135, 248. 75 

"12. The market value of assets distributed to Petitioner 
in excess of liabilities and book value of stock (or return of capital) 
is $792, 601.33, computed as follows: 


Market value of assets distributed $842, 513.95 


Book value of Petitioner's stock 49,912.62 


$792, 601.33 

"13, The unrealized appreciation of the property distributed 
in kind to taxpayer on January 2, 1953, is $657, 352.58, and is the dif- 
ference between the market value and book value of the assets distributed 
in kind to taxpayer on January 2, 1953, computed as follows: 

Market value of assets distributed 

to taxpayer in excess of liabilities 

and book value of stock $792, 601.33 

Book value of assets distributed to 

taxpayer in excess of liabilities 

and book value of stock 135, 248. 75 


$657, 352.58 
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"14, The District of Columbia assessed an alleged dividend to 


Petitioner in the amount of $792, 601.33, computed as follows: 


Valuation of assets distributed in 
cash and kind to petitioner, in 
excess of liabilities | $842,513.95 


Value of stock of petitioner as car- | 
ried on corporate books 49, 912. 62 


Alleged dividend to petitioner | $792, 601.33 

"15. Petitioner has not sold any of the 75 apartment properties 
received by her on January 2, 1953, or any share or interest therein, 
to the present time, except one (1) of the said 75 apartment properties 
which was sold on May 20, 1955, for $17, 000.00. It had a book value 
on January 2, 1953 of $ : | 

"16. The books and records of General Realties, Inc., have 
been correctly kept and the figures shown therein are reflected in the 
U. S. Income and Franchise Corporate Tax returns of General Realties, 
Inc., for 1952 and 1953 and on the Personal Income Returns of Petitioner, 
both D. C. and U. S. for 1953. | 

B. STIPULATIONS 


(As to Lack of Authority to Supersede penaieice Letter 
and Statute of Limitations) * 


"17, The Assessor sent on June 15, 1960, Exhibit 7-G, which 


*/ The statement in parenthesis denotes conteaons: of petitioner 
only and is not to be construed against respondent. 
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was received by Petitioner on June 16, 1960. Protest thereto, 
Exhibit 8-H, was filed July 11, 1960. Hearing with respect thereto was 
held July 13, 1960. Exhibit 9-I was mailed by the Assessor on July 15, 
1960, by registered mail. 

"18, On or about June 16, 1959, Betitioner consented to 
Exhibit 18-R. No tax liability was shown on Petitioner's tax return 
(Exhibit 2-B). 

"19, No assessment was made on or before July 15, 1960. 

"20. Exhibit 9-I was received by Petitioner, by registered 
mail, on July 16, 1960 (Exhibit 10-J). 

"21. Protest to Exhibit 9-I was filed August 2, 1960 
(Exhibit 11-K). Hearing with respect thereto was held August 18, 1960, 
following which the value of the liquidating dividend, alleged, was reduced 
from $891, 345. 75 to $792, 601.33, reducing the deficiency in tax claimed 
to $23, 377. 27. 

"22. Exhibit 12-L-1, dated August 19, 1960, was sent to Petitioner 
and received by Petitioner on August 20, 1960, for alleged deficiency and 
interest as follows: 


Deficiency $23, 377.27 
Interest to 8/29/60 9, 000. 25 


> . 


and said amount was paid by Petitioner, August 29, 1960 (Exhibit 12-L-2) 


under written protest (Exhibit 13-M). 
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"23. The 'book value’ of all assets shown on the tax returns 


herein stipulated are carried at cost, as depreciated where this is 


appropriate. | 


"24, The 1953 D. C. Personal Income Tax Return of Petitioner 


(Exhibit 2-B) was filed with the District of Columbia on April 14, 1954. 
"25. That the time for the District of Columbia to make assess- 

ment or notice of deficiency was extended by two consents from April 14, 

1957, to April 15, 1958 and from April 15, 1958 to July 15, 1959, aside 


from Exhibit 18-R, by two consents prior in time to that of Exhibit 18-R. 


"26. That the income tax return of General Realties, Inc., for 
1952 and 1953, Exhibits 3-C, 4-D, 5-E and 6-F, werd prepared ona 
‘cash basis’. | 

"27. Petitioner sold one apartment house on May 20, 1955 
for $17,000.00. This was one of 75 apartment houses distributed to 


her on January 2, 1953. (See Stipulation #15)." 


OPINION 
The petitioner and her brother, Elmer B. Young, were the sole 
and equal stockholders of General Realties, Inc., a Delaware corpora- 
tion engaged primarily in the business of owning and renting residential 
property. . The capital investment of each stockholder was $49, 912. 62. 


The corporation apparently prospered, but for some reason, not apparent 
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from the record, the corporation was dissolved and completely liquidated 
on January 3, 1953. In the distribution of the assets of the corporation, 
the petitioner received as her share a small amount of cash and other 
property of the net value of $842, ao The principal assets among 
those acquired by the petitioner were buildings and land of the value of 
approximately $825,000. The taxing authority of the District of Columbia 
determined that the property so received by the petitioner, less her 


capital investment, was taxable as income under Section 4(m) of Title I 


of the District of Columbia Income and Franchise Tax Act of 1947 


(Section 47-1551c(m), D. C. Code, 1951 edition), which is in the language 


following: 


"The word 'dividend' means any distribution made by a 
corporation (domestic or foreign) to its stockholders or 
members, out of its earnings, profits, or surplus (other 
than paid-in surplus), whenever earned by the corporation 
and whether made in cash or any other property (other than 
stock of the same class in the corporation if the recipient 
of such stock dividend has neither received nor exercised 
an option to receive such dividend in cash or in property 
other than stcck instead of stock) and whether distributed 
prior to, during, upon, or after liquidation or dissolution 
of the corporation: Provided, however, That in the case of 
any dividend which is distributed other than in cash or 
stock in the same class in the corporation and not exempted 
from tax under this article, the basis of the tax to the 
recipient thereof shall be the market value of such property 
at the time of such distribution: And provided, however, 
That the word 'dividend' shall not include any dividend paid 
by a mutual life insurance company to its shareholders." 


(3) $941, 236.37, less assumed mortgages of $98, 724. 42. 
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The petitioner did not report the receipt of the distributed 


property in her income tax return for 1953. The assessing authority 
assessed the petitioner a deficiency in income tax for that year in the 
amount of $23, 377.27, plus interest thereon in the amount of $9, 000. 25, 
from which the petitioner here appeals. The grounds for such appeal are 
the following: A. that the assessment was barred by the statute of 
limitation; B. that the appropriate statutory assessment procedure 
was not followed by the assessing authority; and C. what is the main 
contention of the petitioner, that the distribution of unrealized apprecia- 
tion of the value of the real estate distributed was not a dividend. 

= | 
Statute of Limitations | 


Before dealing with the main issue in the case, that is to say, 


the taxability of the income represented by the property distributed to 


the petitioner upon complete liquidation of General Realties, Inc., the 
Court will dispose of the question of limitation of the power of the 
assessing authority to make the assessment of which the petitioner com- 
plains, and of the alleged failure to follow the statutory assessing 
procedure. | 


Section 10(a)(1), Title XII of the Income and Franchise Tax Act 


of 1947 (Section 47-1586i(a)(1), D. C. Code, 1951 edition) requires, 
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except in certain instances not here present, that the assessment of in- 
come taxes be made "within three years after the return is filed." 
Section 10(c), of that Title (Section 47-1586i(c) of the Code) provides 
as follows: 
"WAIVER. --Where before the expiration of the time 
prescribed in subsection (a) for the assessment of the 

tax, both the Assessor and the taxpayer have consented 

in writing to its assessment after such time, the tax 

may be assessed at any time prior to the expiration of 

the period agreed upon. The period so agreed upon may 

be extended by subsequent agreements in writing made 

before the expiration of the period previously agreed 

upon. '" 

After successive agreements of waiver, duly made within the 
time prescribed, the petitioner on June 16, 1959, signed an agreement 
of waiver wherein she agreed that the amount of income tax due by her 
for the year 1953, "may be assessed at any time on or before July 16, 


1960, except that, if a notice of deficiency in tax is sent to said taxpayer 


by registered mail on or before said date, then the time for making an 


assessment shall be extended beyond said date by the number of days 


during which the Finance Officer, D. C., is prohibited from making an 
assessment and for sixty days thereafter. 

The pertinent definition of "sent" in Webster's New International 
Dictionary (Second Edition) is "3. To dispatch by established means of 
communication, as the post or telegraph; as to send a line or regrets"; 


and in Webster's New World Dictionary it is: "(b) to dispatch (a letter, 
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telegram, etc.) by mail, messenger, etc." | 

The case of Sovereign Camp of Woodmen of the World v. 
Grandon, 89 N.W. 448, is directly pertinent and involves consideration 
of the word "sent" as it appeared in the constitutional provision there 
involved. In that case the court said that the word sent contemplates 
"mailing" even though the provision of the law involved did not specifically 
or otherwise state, as does the District's statute, what the word "sent" 


contemplated. See also: Jackson v. North Western Mutual Relief 


Association, 47 N.W. 733 and 42 Am. Jur. p. 48; State v. Peck, 118 N.E. 


2d 688; McCoy v. Bureau of Unemployment Compensation, T7N.E. 2d 


76; Carlson v. Stuart, 119 N.W. 41. | 
A notice of deficiency was sent by the Finance Office by registered 

mail on July 15, 1960, and was received by the petitioner the next day. 

After protest by the petitioner, that is to say, on August 29, 1960, the 

assessing authority assessed the petitioner a deficiency in income tax 

for the year 1953 in the amount of $26,339. Upon payment an additional 

amount of $9, 000. 25 as interest was exacted and paid allong with the tax. 
The Court holds that the time in which an assessment could 

have been legally made was extended in accordance with the law, and 


that the assessing authority had the power to assess a deficiency for 


any amount of income tax lawfully due by the petitioner for the year 1953. 
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B. 


Petitioner's Claim that the Assessing 
Authority Failed to Comply with 
Statutory Assessment Procedure 
The assessing authority of the District, acted under Section 
47-1586d, District of Columbia Code, 1951 edition, and sent to the 
petitioner what is commonly called a "thirty day letter", in which it 
notified the petitioner that it proposed to assess a deficiency in income 
tax for the calendar year 1953 in the amount of $23, 377.27. Protest 
by the petitioner was filed thereto on July 11, 1960. A hearing was had 
on July 13, 1960. No decision was made on the notice, hearing or protest. 
Two days later, however, the assessing authority sent to the petitioner 
another thirty day letter, dated July 15, 1960, proposing to assess a 
deficiency of $26,339.00. Attached to the notice was a computation of 
the proposed deficiency, at the end of which was the following: "This 


Notice supersedes our previous Notice, dated June 15, 1960." The 


petitioner duly filed a protest to the proposed deficiency claiming, 


among other grounds: 


"3, The notice of June 15, 1960, was protested by 
the letter of July 8, 1960 and hearing was held July 13, 
1960. An amendment, superseding or abandonment of the 
notice after Hearing, voids the assessment. No provision 
is made for such procedure in the D.C. Code or D.C. Tax 
Regulations. ‘Accordingly, the superseding notice served 
July 16, 1960, is void and the procedure unconstitutional. " 
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A hearing was had on the protest, and on August 19, 1960, 
the assessing authority assessed the petitioner a daticlency in income 
tax in the amount of $28, 377. 27. 
The petitioner claims herein, as she did in her ari that the 
assessment is void under the provisions of Section 47-1586d, which 
provides the procedure following: : 


"If a deficiency in tax is determined by the Assesece 

the taxpayer shall be notified thereof and given a period 

of not less than thirty days, after such notice is sent by 

registered mail, in which to file a protest and show cause 

or reason why the deficiency should not be paid. Oppor- 

tunity for hearing shall be granted by the Assessor, anda 

final decision thereon shall be made as quickly as practicable.” 

The Court does not agree with the contention of the petitioner that 
the assesement wage void, because of failure of the assessing authority 
to follow the statutory procedure. Apparently, at or immediately after 
the hearing on the protest to the thirty day letter of June 15, 1960, the 
assessing authority was of the opinion that a deficiency in an increased 
amount was justified. A new thirty day letter or notice was appropriate, 
if not legally required. Thete is nothing in the law to prevent a new or 
substituted notice. Gilbert Goff, 18 B.T.A. 283, 287, 288, 289; 


W. Cleave Stokes, 22 T.C. 415, 423. The taxpayer was duly notified 
(4) Section 5, Title XII, D. C. Income and Fr anchise Tax Act 
of 1947. | 


(5) Assessor's functions have been given to the Finance Officer. 
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and given opportunity to protest the second proposed deficiency, which 
she did. The fact that, after hearing on the protest to that notice, the 
assessing authority determined the deficiency in exactly the same 
amount as originally protested does not seem to the Court to be important 
or to render the assessment void. For some reason, perhaps because of 
facts developed at the second hearing, its conclusion was that there should 


be assessed a deficiency in the amount of $23, 377.27. 


C. 


Distribution of Unrealized Appreciation of Value 
of Corporation's Assets 


We now come to consider and discuss the most important, and 
perhaps, the most difficult of solution of the issue herein presented. It 
is the ctaim of the petitioner that the distribution to her of the increase 


of value of real estate, unrealized by the distributing corporation, was 


not a dividend under Section 4(m) of Title I of the District of Columbia 


Income and Franchise Tax Act of 1947 (Section 47-1551c(m), D.C. Code, 
1951 Edition) quoted above. 

The pertinent facts in relation to the petitioner's contention 
are that there were distributed to her by General Realties Corporation, 
of which she was a stockholder, assets of the market value of 
$842,513.95. Of that sum $49,912.62, represented return of capital 


which the respondent admits is not taxable as a dividend. There 


39 | 
remains in controversy, however, the sum of $792, 601.33. The 
respondent insists that the entire amount of $792, 601. 33, was properly 
taxable as a dividend, and that the assessment of the income tax based 
upon that assumption was valid. On the other hand, the petitioner 
contends that the unrealized appreciation in the value of the property 
in the amount of $657, 352.58 was not a dividend, and that the sum of 
$135, 248.75, only, representing "earnings, profits, or surplus, " 


of the corporation was taxable as a dividend. 


The Court is of the opinion that the position of the petitioner is 


well taken; and that the only amount that was taxable as a dividend was 
$135, 248. 75 representing the earnings, profits, and curplus of General 
Realties Corporation earned by it. ! 

Before discussing the authorities bearing upon the question 
presented, the Court should observe that the-key words in the quoted 
section, as far as this case is concerned is "whenever Lea. ML 
In other words, distributed unearned surplus, for example, that repre- 
sented by the increased value, unrealized by sale or other disposition, 
is not a dividend. | 

In 1946 there arose in this Court then the Board of Tax Appeals, 
two cases, Cooper v. District of Columbia, D.C.B. T.A. ,» Docket 
No. 901, Opinion No. 617, and Himmelfarb v. District of Columbia, 


D.C.B.T.A., Docket No. 908, Opinion No. 628, in which the facts and 
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the issue now under consideration herein were the same. The able 
Judge Koenigsberger held in those cases that assets of a corporation 
distributed in kind and resulting from the appreciation in value thereof 
were not taxable as a dividend under Section 4(m) of Title XII of the 
Income and Franchise Tax Act of 1947. The Court believes that those 
decisions were sound. They are bottomed on the principle that a 
corporation in distributing assets in kind representing unrealized 
appreciation thereof does not earn anything; and upon the corollary 
that the distribution thereof to a stockholder is not a dividend under a 
statute similar to the District of Columbia law, that is to say, a law 


that provides that a distribution on dissolution of a corporation is taxable 


as a dividend, if it is "out of its earnings, profits, or surplus (other 


than paid-in surplus), whenever earned by the corporation." 

The respondent relies on another case that arose in this Court, 
Berliner v. District of Columbia, 103 U.S. App. D.C. 351, 258 F. 2d 
651, 86 W.L.R. 456, which affirmed a ruling by this Court that the en- 
tire distribution of cash upon the dissolution of a corporation was a 
dividend and taxable as income to the recipient. The facts in that case 
are materially different from those herein. Not only does that case fail 
to support the respondent, but it points up the controlling fact in this case, 
namely, that $657,'352 of unrealized appreciation of value was not earned 


by the General Realties Corporation. In the Berliner case, before 
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dissolution occurred and distribution was made, the distributing corpora- 
tion realized and earned the appreciation of value of the assets. That 
fact seemed to be the point on which the majority opinion turned, and, 
indeed, the difference between that and the minority opinion. Thus we 
find this language in Judge Washington's opinion: : 
"It was stipulated in writing before the Tax Court 
that the distribution, to the extent taxed, was paid out 


of surplus, and the evidence showed that Erco had only 


earned surplus, to which the distribution was ‘charged. 


The taxpayers make no contention to the contrary here. 

The distribution made by Erco, during or upon its liquida- 

tion, was thus out of its ‘earnings, profits, or surplus’ 

earned in part from operations and in part on'the sale of 

its assets in 1954. .As such, it falls precisely 

the statutory language and the imposition of the tax was 

required." (Emphasis supplied. ) 

See also: Note 5 on page 353, wherein it is explained more in 

| 

detail why the increment in value was "earned" by Erco, and wherein 
there is found the statement that "There was a gain by the corporation 
on the sale of its assets." | 

The leading case, which supports the principle that nothing 
is earned by a corporation upon the distribution of assets or surplus 


resulting or arising from the increase in value of corporate property 


is General Utilities and Operating Co. v. Helvering, 296 U.S. 200, 
(aT ca ER RA (| a 


180 L. Ed. 154, 56S. Ct. 185. There the increment in the value of 


| 
a nn SEE SERENE 
(6) Originating as 27 B.T.A. 1200; 29 B.T.A. 934, affirmed, 
74 F. 2d 972. | 
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assets distributed was carried on the books of the distributing corpora- 
tion as surplus, and there was declared a "dividend" “out of the surplus 
arising from the appreciation in value of the” assets. The Commissioner 
contended that the distribution of the unrealized increment of the value of 
the distributed assets resulted in "earnings" to the corporation. From 
the time of the decision that case has been cited and relied upon by 
Federal and State Courts (cited as late as February 25, 1959). See 


Union Starch & Refining Co., 31 T.C. 1045, 1046. 


Next in importance is Commissioner v. Timken, 141 F. 2d 625, 


which arose in the United States Tax Court (47 B.T.A. 494). There 

the Imperial Investment Company distributed stock in another corporation 
in kind to its stockholders, one of whom was Timken. The Tax Court 
(then Board of Tax Appeals) held that, "* * *. Clearly, the Imperial 
Investment Co., had no taxable income from the increase in the value of 
shares of Twin Coach Co., which it distributed in 1936. See General 
Utilities and Overating Co. v. Heivering, 296 U.S. 200.", and that the 
distribution was not a dividend under Federai law, which is substantially 
identical with the District of Columbia law. The decision of the Tax Court 
was affirmed by the Circuit Court of Appeals for the Sixth Circuit. We 
find at page 630 that the contention of the Commissioner that the entire 


distribution was a dividend was disposed of by the following: 
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"The Commissioner contends, that regardless of what 
the Investment Company intended to do, the fact is, that 
in making its distribution of the Coach Company stock it 
distributed to the decedent stock worth $57, 937.50, which 
had cost it only $11, 571.43, and that the difference was 
income taxable to the decedent; but the difficulty with 
the proposition is, that a mere advance in Tate of 
property is not income." 


The Timken case has been cited and relied upbe frequently, 


as late as April 7, 1960. In Drybrough v. Commissioner, 238 F. 2d 


735, Timken supported this ruling: | 


"yet even though received by petitioners under 
a claim of right, the funds are taxable as dividends 
only to the extent that the corporation had earnings 
and profits for the years which they were withdrawn. 
Section 115(a) Internal Revenue Code of 1939, 26 U.S. 
C.A. § 115(a); Commissioner v. Timken, 6 Cir. , 1944, 
141 F. 2d 630: * * *." 


See also: Walter B. Condon, T.C. Memo. Op. Docket 2743 


(June 1, 1944) petition for review dismissed, 150 F. 2d 1021; 

Charles Russell McLean, T.C. Memo. Op. Dockets 1241-2 and 1265-70 
(November 2, 1944) petition for review dismissed by consent, 151 F. 2d 
1017; Estate of John H. Acheson, T.C. Memo. Op. Dockets 2712, 2715, 
2723-9, 2731 (November 25, 1944); Marlen Realty Co., T.C. Memo. Op. 
Docket 1300 (November 3, 1944) petition for review dismissed by con- 
sent, 151 F. 2d 1016; J. L. Washburn Estate, Inc., T\C. Memo. Op. 
Docket 1240 (November 2, 1944) petition for review dismissed by con- 


sent, 151 F. 2d 1016, 1017, 1018; Henry S. McKee, T.C. Memo. Op. 
| 
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Dockets 112400, 112401, petition for review dismissed on stipulation, 

150 F. 2d 404. Howard C. Pratt Trust, T. C. Memo. Op. Dockets 
2248, 2358, 2856-9, 2886, 2919, 3028, 3487 (June 25, 1945) petition for 
review dismissed, 154 F. 2d 1016; Southwest Consolidated Corp. , 

T.C. Memo. Op. Docket 6650 (January 11, 1946); Columbia Pacific 
Shipping Co., 29 B.T.A. 964, 970, 971, affirmed 77 F. 2d 759; 

National Carbon Co., 2 T.C. 57, 60, 61, appeal dismissed on stipulation, 
C.C.A., 2nd Cir., December 7, 1944; Jane Easton Bradley, 9 T.C. 115, 


118, 119, 120; Pauiina duPont Dean, 9 T.C. 256, 265, appeal dismissed, 


C.C.A. 3rd Cir., January 26, 1949; Luckett v. Kentucky Trust, 


(Ky. no of. cit.) 320 S.W. 2d 790, 791, 792, 793; Sears v. Commissioner, 
322 Mass. 446, 451, 78 N.E. 2d 89, 92; Marx v. Bragelini, 6N.Y. 2d 
322, 330, 189 N.Y. Supp. 846, 851, 160 N.E. 2d 611, 615. 

See also: Merten's Law of Federal Income Taxation, Vol. 1, 
pages 494, 495, 496, Sections 9.49 and9.50. See also the excellent 
article of Seymour S. Mintz and William T. Piumb, Jr., Dividends in 
Kind -- The Thunderbolts of the New Look, (Tax Law Review, Vol. 10, 
No. 1, November, 1954) and the addenda thereto (Tax Law Review, 

Vol. 10, No. 3, March, 1955) wherein the Hirshon and Godley cases, 
hereinafter discussed are unfavorably criticized. Also: Federal Income 


Taxation of Corporations and Shareholders, Boris I. Bittker, Yale Law 
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School, 1959, where is found this observation: | 
| 
"Before 1954, the Treasury on a number of occasions 
advanced a theory that a corporation, on distributing 
appreciated property to its shareholders, realized tax- 
able income just as though it had sold the property for 
its fair market value or used it to satisfy an obligation 
in that amount. The courts consistently rejected the 
Treasury's argument, see Beech Petroleum Corp. Ltd. 
v. Commissioner, Section 46 194 T-H Memo TC; 
Mulloy, Some Tax Aspects of Corporate Distributions 
in Kind, 6 Tax Law Review, 60 Note 20 (cases therein 
Cited) usually with a citation to General Uyieies and 
Operating Co. v. Helvering, supra." 


The respondent cites no authorities to es the determina- 
| 
tion of the assessing authority that the distribution by General Realties, 
Inc., of the unrealized appreciation of value of the distributed real 


estate was a dividend. It does, however, cite and rely heavily on 


Section 4 of Title XI of the Income and Franchise Tax Act of 194%, with 


the observation "That it was the intention of Congress to include in the 
measure of the tax on dividend distributions, the entire value (reduced by 
capital investment) of property such as that received by petitioner in 
this case is demonstrated by reference to Title XI of the Act."* There is 
then quoted Section 4 of that Title, which is in the language following: 
“BASIS FOR DIVIDENDS PAID IN PROPERTY. --Where 
any property other than money is paid by a corporation as a 
dividend, the base to the recipient thereof shall be the 


‘market value of such property at the time of its distri- 
bution by such corporation." (Emphasis supplied. ) 
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Section 4 does not, of course, apply where, as here, the 
distribution was not a dividend. 

There are several cases which, at first blush, might be con- 
sidered as supporting the respondent's theory, and others which are 
directly in point. While those cases have not been cited or relied upon 
by the respondent, the Court believes that the proper disposition of the 
issue immediately considered requires discussion of them. 

Commissioner v. Wakefield, 139 F. 2d 280. That case like 
most, if not all of the cases, arose in the United States Tax Court, then 
the Board of Tax Appeals, Henry S. Wakefield, B.T.A. Memo. Op. 
July 23, 1942, Docket 105709, where it was held that a distribution in 
kind to the taxpayer was not a dividend. That decision was reversed. 
The Circuit Court of Appeals for the Sixth Circuit held that the securities 
distributed were purchased out of earnings and profits. 


An interesting case which, superficially considered, may seem 


to support the respondent is Bacon-McMillan Veneer Co., 20B.T.A. 556. 


The Board of Directors of that company adopted the resolution following: 


“Dividends. It was moved by Mr. Frazer and seconded 
by Mr. Danner that a fifty per cent dividend be declared, 
and made payable in Liberty Loan Bonds in denominations 
of $1, 000.00 each, at their market value this date, and 
all odd hundreds of dollars and cents in cash." 


The value of the bonds distributed exceeded the cost thereof by 


$4, 953.55. This excess was held to be taxable income to the corporation. 
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The reasoning of the Board of Tax Appeals was as follows: 


"The resolution provided that a 50 per cent dividend 
be declared. A 50 per cent dividend is a definite amount. 
It created an obligation of the corporation to its stock- 
holders. Then when that obligation was satisfied by the 
distribution of the Liberty bonds owned by the petitioner, 
we have a realization of a gain through disposition thereof. 
When the dividend of 50 per cent was declared the corpora- 
tion could not satisfy the legal demands of the stockholders 
by delivering to them bonds less than that value. The cor- 
poration discharged its obligation to its stockholders by 
giving them the bonds which here had a value in excess 
of the cost. We think that this is a realization of gain 
in every substantial sense of the word. The petitioner 
in his brief concedes that if the dividend had been regularly 
declared payable in money and the bonds had been exchanged 
in settlement of the obligation that the transaction might 
give rise to taxable income, but contends that in this case 
the property was distributed in kind. However, before the 
property was distributed in kind a definite amount, to wit, 

a 50 per cent dividend, had been declared. If, on the 
other hand, instead of providing for a definite percentage 
in the way ‘of a dividend, if the resolution had merely 
provided that the Liberty bonds should be distributed by 
way of dividends, a different situation would have been 
presented which is clearly distinguishable from the case 
we have before us. In our opinion, the petitioner 
realized taxable gain when the Liberty Loan bonds were 
distributed in satisfaction of the dividend obligations. a 
(Emphasis supplied.) | 


Another case in which a distribution of land in kind was held to 
be a dividend was Security First National Bank of Los Angeles, Executor, 


28 B.T.A. 289. The reasoning of Judge Murdock in that case, however, 


supports the position of the petitioner herein. At pages 310 and 311 he 


has this to say: 
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1 * * *, The corporation made the transfer on January 25, 
1927, pursuant to a resolution of the directors in which 
the transfer was described as a gift. On the same day 
the trust made the exchange with the dealer. The Com- 
missioner held that the transaction was equivalent to 


the distribution of a dividend to the decedent. This 


holding must be sustained. The corporation had ample 
earned surplus from which to distribute a dividend of 


, . * * * *," (Emphasis supplied. 

A superficial consideration of Binzel v. Commissioner, 

75 F. 24989, (affirming B.T.A. Memo. Op. May 31, 1934, Dockets 
67381, 67383, 67384, 67390. Cert. Den. 296 U.S. 579, 80 L. Ed. 409, 
56 S. Ct. 90) might give the impression that the case supports the 
respondent's contention. A study of the case, however, will show that 
the rationale of the decision was that there was no reason to suppose that 
the earnings and profits of the corporation distributing the dividend in 
kind were not sufficient to cover the value thereof at the time of distri- 
bution, and that the burden to prove that they were not was upon the 
taxpayer. 

In Commissioner v. First State Bank, 168 F. 2d 1004, unpaid 
notes representing bad debts were distributed to stockholders and later 
collected by them. It was held that the corporation received income. The 
rationale of the decision was based upon the theory of "anticipatory 


assignment” under the decision in Helvering v. Horst, 311 U.S. 112, 


85 L. Ed. 75, 61S. Ct. 144. At page 1008, however, we find this language, 


"Mere unrealized appreciation in value does not constitute taxable income”. 
(Emphasis supplied. ) 
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We come now to consider two cases which directly support the 
respondent's insistence that the distribution of the appreciation of value 
of the real property distributed to the petitioner was a dividend and was 
taxable as such. They are Commissioner v. Hirshon Trust, 213 F. 2d 
523, cert. den. 348 U.S. 861, 99 L. Ed. 679, 75S. ct. 85, and 
Commissioner v. Godley's Estate, 213 F. 2d 529, cert. den., 

348 U.S. 862, 99 L. Ed. 679, 75S. Ct. 86. They were followed in 
Equitable Securities Corp. v. United States, 122 F. supp. 722. Those 
cases have caused a great deal of confusion and trouble in the admini- 
stration of the law relating to corporate distribution, and would have 
given this Court pause except for the treatment which they subsequently 
received, They have been repudiated by the Courts and criticized un- 
favorably by the leading writers on the subject; and rightly too, since 
they advance the absurd proposition that, aotwithetandlag a corporation 
receives no earnings from the distribution of unrealized increment 

in the value of property distributed in kind to its stockholders, never- 
theless, a stockholder receives a taxable dividend ater a statute similar 
to the District's law, that is to say, providing that to be a dividend a 
distribution in kind must have been earned by the corpbration. In 
Michael P. Erburu, 23 T.C. 820, the United States Tax Court so limited 


the application of the Hirshon-Godley rule that it was practically emascu- 


lated, and in Harry Handley Cloutier, 24 T. C. 1006, it was, flatly 
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repudiated. There we find at page 1013 the following: 


we * *, We note that it has been stated that section 
115(d) is 'designed to subject to capital gains taxation 
those distributions which have left the capital of the 
corporation impaired’. Commissioner v. Hirshon Trust, 
supra, p. 528. After very careful consideration of the 
above statement and its implications as applied to the 
instant case, we respectfully conclude that we must 
adhere to our own interpretation of section 115(d) as 
expressed above. See Regs. 111, sec. 29.115-4; 
Commissioner v. Timken (C.A. 6, 1944) 141 F. 2d 

% > alfirming 47 B.T.A. 494; and George M. Gross, 
23 T.C. 756, 771 (on appeal C.A. 2)." 


and at page 1014: 


"Applying our view of the pertinent Code provisions to 
the facts of the instant case we hold that the contentions of 
petitioners are correct. Since the total fair market value 
of the cash and property distributed to shareholders during 
1948 exceeded the corporation's total accumulated and 
current earnings or profits, the distributions constituted 
total taxable dividends in that year only in an amount equal 
to those earnings or profits. The excess value of the dis- 
tribution is to be applied against and reduce the adjusted 
basis of the stock in the hands of each shareholder with 
the excess over that basis being taxed as a capital gain." (7) 

{Emphasis supplied. ) 


The case of George M. Gross, 23 T.C. 756, cited by the United 


States Tax Court in the foregoing excerpt from Cloutier case with the 


observation that it was then on appeal, was affirmed. Commissioner v. 


(7) Capital gains are not taxable under the District law. Only 
gains from the disposition of property held less than two 
years. See Section 4(1), Title I and Section 11, Title II, 
Income and Franchise Tax Act. Here the petitioner has 
held the property longer than that period. 
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Gross, 236 F. 2d 612. Therein the Hirshon and Godley cases were dis- 


cussed and disposed of by this: "These cases are obviously no 
authority for the proposition that a distribution, not out of earnings or 
profits, can be taxed as ordinary income". | 

Congress evidently believed that the Timken, and not the 
Hirshon-Godley rule was the proper one to be applied in the taxation of 
corporate distributions, particularly of unrealized appreciat ion of 
assets distributed in kind. By Section 3 of the Act of Jane 29, 1956, 70 
Stat. 404, Congress retroactively added subsection (n) to Section 115 
of the Internal Revenue Code of 1939, which, among other things, 
provided that a distribution of the character of that made by General 
Railties, Inc., to the petitioner shall not be a dividend "to the extent 
that the fair market value of such property exceeds earnings and profits 
of such corporation accumulated after February 28, 1913". What was 
intended by Section 3 of the Act by the Senate can be learned from the 
Senate Finance Committee Report No. 1941, 84th Congress, 2nd Session, 
dated May 1, 1956 (pages 6 and 7) which follows: | 

"The general effect of this section is to clencule 


the decisions in Commissioner v. Hirshon (Cit. omit.) 
and Commissioner v. Godley (Cit. omit.). Under these 
decisions, corporate distributions of property are taxed 
as dividends to shareholders in amounts greater than the 
earnings and profits of the corporation available for 
dividend distribution. Your Committee does not believe 
that this is the proper result... The only fair and 
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equitable result is to limit the amount taxable as a 
dividend to no more than the earnings and profits of 
the corporation." Subsection (n) does no more than to 
conform the law to the general understanding of what it 
was prior to the Hirshon and Godley decisions. Such 


understanding was based on the decisions in General 

Utilities and Operating Co. v. Helvering, 296 U.S. 200 

(1935), Commissioner v. Timken, 141 F. 2d 625 (&hCir. 

1944), and a series of Tax Court decisions.” 

(Emphasis supplied. ) 

The matter has now been set at rest, not only by the foregoing 
retroactive legislation, but by the interpretation of the Treasury Depart- 
ment in the regulation following: 

"§ 1.316-1 DIVIDENDS 


(a) (2) Where a corporation distributes property 


to its shareholders on or after June 22, 1954, the amount 
of the distribution which is a dividend to them may not 
exceed the earnings and profits of the distributing cor- 
poration. 


(3) The rule of (2) above may be illustrated by the 
following example: 


Example. Xand Y, individuals, each own 
one-half of the stock of Corporation A which 
has earnings and profits of $10,000. Corporation 
A distributes property having a basis of $6, 000 
and a fair market value of $16, 000 to its share- 
holders, each shareholder receiving property with a 
basis of $3,000 and with a fair market value of 
$8, 000 in a distribution to which section 301 applies. 
The amount taxable to each shareholder as a dividend 
under section 301(c) is $5, 000." 
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As far as the law of Federal income taxation is concerned 
the Hirshon-Godley rule has been definitely discarded, and the Timken 
rule is universally recognized as the controlling principle. The United 
States Court of Appeals for the District of Columbia Cireuit has repeatedly 
held that the rulings and interpretations of Federal statutes should be 
applied to cognate provisions of the District of Columbia law. Indeed, 
that rule has been carried so far as to require that language ina 
Federal statute, not found in a cognate District statute, | be written into 
| 


the latter, as if it had originally appeared therein. District of Columbia v. 
l 


Lewis, U.S. App. D.C. ; F.2d | (No. 15, 780, 
| 


decided January 19, 1961). 
For the reasons stated the Court holds that so much of the in- 

come tax for the year 1953 in the amount of $23, 377. 27, plus interest of 

$9, 000.25, or a total of $32,377.52, was based upon the unrealized 

appreciation of value of the assets distributed to the petitioner by 

General Realties, Inc., in excess of "its earnings, profits, or surplus 

(other than paid-in surplus) whenever earned" in the amount of $135, 248. 75, 


was erroneously assessed and collected from the petitioner; and that the 


| 
income tax so assessed must be reduced accordingly with an appropriate 
| 


refund to her. 


Decision will be entered under Rule 30. 


| 
/s/ Jo. V. Morgan, 
Judge 


FILED 
May 1, 1961 
DECISION 
This proceeding came on to be heard upon the petition filed herein; 
and upon consideration thereof, and of the evidence adduced at the hearing 
on said petition, it is by the Court, this 1st day of May, 1961, 
ADJUDGED AND DETERMINED, that an income tax for the calendar 


year 1953 in the amount of $19, 719. 72, plus interest in the amount of 


$7, 592.09, or a total of $27,311.81, was erroneously assessed against, 


and collected from the petitioner; and that the petitioner is entitled toa 
refund thereof, with interest thereon at the rate of 4 per centum per annum 
from August 29, 1960, to date of payment of refund. 

/s/Jo V. Morgan 


Jo V. Morgan, 
Judge. 


| FILED ~ USCA 
| JUL 28, 1961 


RESPONDENT'S DESIGNATION FOR JOIN T APPENDIX 


Pursuant to Rule 16(b) of the Rules of the United States Court of Appeals 


for the District of Columbia Circuit, Respondent, Beatrice W. Oppenheimer 


proposed to print in the Joint Appendix the following language: 


"The entire record in the District of Columbia 
Tax Court was stipulated in writing by petitioner 
and respondent. A copy of this stipulation is. 
reproduced verbatim, without addition or deletion, 
in the 'Findings of Fact and Opinion’ of the Dis- 
trict of Columbia Tax Court and appears as: ‘Article 
Iltherein. (See pages 24-29, infra. )"' 

| 

"The said stipulation is, for purposes of economy, 
not printed herein since this would duplicate exactly 
the statement contained in the 'Findings of Fact and 
Opinion' of the Tax Court. '"' 
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DISTRICT OF COLUMBIA TAX COURT FILED 
MAY 31, 1961 


PETITION FOR REVIEW OF A DECISION OF 
THE DISTRICT OF COLUMBIA TAX COURT 


To the Honorable Chief Judge and Circuit Judges of the United States 
Court of Appeals for the District of Columbia Circuit: 


1. Respondent, District of Columbia, petitions for a review by 
the United States Court of Appeals for the District of Columbia Circuit, 
of a decision of the District of Columbia Tax Court made in the above- 
entitled case. 

2. The decision of which review is sought reduced an assessment 
of individual income tax for the calendar year 1953. 


3. The Decision of the Tax Court was entered on May 1, 1961. 
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DISTRICT OF COLUMBIA TAX COURT 


DOCKET 


Proceedings | Memorandum 


Petition filed. Taxpayer served. Finance Income Tax 
Office and Corporation Counsel served with $32, 377. 52 
copy of petition. 


Hearing set for Oct 31 - Certificate of service. 


Hearing - Henry E. Wixon, Esq. , appeared for 
Respondent. 

| 
Motion for Extension of Time to File Petitioner's 
Brief. - Granted. 


First Amended Submission of Case as Trial 
and Stipulation of all Facts. Brief for Petitioner. 
Copy served Respondent. First cae 
Stipulation of Facts. 


Motion for Extension of Time within which to File 
Brief for Respondent. 


Motion Granted. 


Brief for Respondent - Certificate of Service. 


Petitioner's Reply Memorandum - vee served 
Mr. Wixon. 


Findings of Fact and Opinion - Certificate of 
Service. 


Agreed Computation Under Rule 30. Decision - 
Certificate of Service. 
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Petition for Review of a Decision of the 
District of Columbia Tax Court - Certificate 
of Service. 


Designation of Record - Certificate of 
Service. 


BRIEF FOR RESPONDENT 
RS 


United States Court of Appeals 


For tar District or CoumBra Creecir 


No. 16,47 


™~, Lr 
Pa -} 


' wes 
| Suis VW ¢ 
District or Cotumsta, Petitioner, 


tLe 


vy! 


Beatrice W. OppexuetmER, Respondent, 


On Petition for Review of a Decision of the 


District of Columbia ‘Tax Court 


Giugert | Hany, Jr. 
Amram, Hahn & Sundlun 
944 Washington Building 
Washington 5, D. C. 
Attorneys for Respondent 
Of Counsel: 


Pumir W. Amram 
Bruce G. SuNDLUN 
Rowatp RoseNBeERG 


Press or Byron S. ApaMs, WAsurncTon, D. C. 


STATEMENT OF QUESTION PRESENTED 
In the opinion of Respondent, the question is: 


When, in the liquidation of a corporation and in payment 
of capital stock, conveyance is made in kind to the stock- 
holders of property which has increased in value, while 
in the hands of the Corporation, may the District of 
Columbia assess ordinary income tax, as a dividend, on 


such appreciation in value, where no transaction has 
established a realization of any part of such increase in 
value? 
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(1) Fact Summary 
(2) What Is This Case About? 


. Distributions Out of the Unrealized Appreciation 
in the Value of Property of Corporations Are Not 
Dividends to Stockholders Under District of Co- 
lumbia Tax Law 


. Distributions Out of the Unrealized Appreciation 
in the Value of Property of Corporations Are Not 
Dividends to Stockholders Under United States 
Federal Tax Law 


. The Berliner Case 
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IN THE 


United States Court of Appeals 


For tHe District or CoLumBIA CircultT 


No. 16,472 


Disrricr or Corus, Petitioner, 
v. 


Beatrice W. OrreNHErMER, Respondent. 


On Petition for Review of a Decision of the 
District of Columbia Tax Court 


BRIEF FOR RESPONDENT 


COUNTER STATEMENT OF THE CASE 
General Realties, Inc. was a Delaware Corporation 
organized in 1930, doing business in the District of 
Columbia. (J.A. 24) Its assets consisted almost entirely 
of improved rental real estate, held for the production of 
income and not for sale. (J.A. 24) The books and records 
of the corporation were kept on a ‘Seash’’ basis. (J.A. 31) 


There were two stockholders of General Realties, Tne. 
on January 2, 1953, each owning 50% of the capital stock: 
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Beatrice W. Oppenheimer, the taxpayer, and Elmer Young. 
(J.A. 25) The book value of the stock to Beatrice W. 
Oppenheimer on January 2, 1953 was $49,912.62. (J.A. 25) 


The principal assets of the corporation, its improved 
rental real estate, had been held by the corporation more 
than two years prior to January 2, 1953. (J.A. 24) 


The taxpayer had held her stock in General Realties, 
Inc. more than two years prior to January 2, 1953. 
(J.A. 25) 


On January 2, 1953, all of the net assets were transferred 
in kind to the two stockholders, in equal shares, according 
to their stock-holding. (J.A. 25) General Realties, Inc. 
was thereupon fully dissolved. (J.A. 26) 


One-half of the ‘‘earned surplus”’ or ‘‘earnings, profits 
and surplus’? of the corporation on January 2, 1953, 
attributable to Taxpayer, Oppenheimer, was $135,248.75. 
(J.A. 27) 


The Taxpayer concedes that she received, on January 2, 
1953, cash and other assets, in kind, having a fair market 
value of $942,513.95. (J.-A. 26) 


In the hands of Taxpayer, this figure of $842,513.95 
represents the following components: 


(a) Return of Taxpayer’s Capital (J.A. 25) $ 49,912.62 


(b) Distribution to Taxpayer of her one- 
half share of the ‘‘earnings, profits or 
surplus”’ of the corporation (J.A. 27) 135,248.75 


(c) The unrealized appreciation in the value 
of the assets distributed, in kind, to tax- 
payer, over the book value of those 
assets (J.A. 28) 657,352.58 


Total: $842,513.95 
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The District of Columbia assessed a tax on $792,601.33, 
alleging that Taxpayer received a dividend in that amount, 
computed as follows: (J.-A. 29) 


Fair Market Value of Assets dis- 
tributed to Taxpayer $842,513.95 


Return of Taxpayer’s Capital —49,912.62 


$792,601.33 


The Taxpayer sold none of the assets received by her 
for more than two years after January 2, 1953. In 1955, 
Taxpayer did sell one of the 75 apartment properties 
received by her in 1953. None of the remaining 74 
properties has been sold to this date. (J-A. 29) 


SUMMARY OF ARGUMENT 


The District of Columbia claims that there should be 
added to the income of the Taxpayer, $792,601.33 on the 
ground that this amount is a ‘‘dividend’’ as defined in 
Title I, Section 4 (m), District of Columbia Income and 
Franchise Tax Act (hereinafter referred to as D, C. Tax 
Law) of 1947, as amended, I). C. Code, Section 47-1551¢(m), 
(1951), which includes that type of distribution known as 
‘liquidating dividends’? and the taxability thereof is 
provided for in Title IH, Section 2 of the Act, D. C. Code 
47-1557a(a), (1951). 


The Taxpayer received a distribution of cash, apartment 
houses and other property on January 2, 1953, having a 
net market value on that date of $842,513.95 and she 
surrendered to General Realties Corporation shares of 
stock having a book value of $49,912.62. 

The Taxpayer concedes that she received on January 2, 
1953, a distribution which was properly taxable as a 
dividend from the Corporation in the amount of $135,248.75. 

The District of Columbia contends that $657,352.58 of 
unrealized appreciation in the apartment houses owned by 
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the Corporation, and which were distributed to Taxpayer, 
is taxable as a dividend in addition to the dividend of 
$135,248.75 which Taxpayer admits was taxable. 


Taxpayer contends that wrrealized appreciation of 
assets distributed in liquidation is not within the definition 
of ‘‘dividend”’ in Title I, Section 4 (m), set out in full: 


“((m) The word ‘dividend’ means any distribution 
made by a corporation (domestic or foreign) to its 
stockholders or members out of its earnings, profits, 
or surplus (other than paid-in surplus), whenever 
earned by the corporation and whether made in cash 
or any other property (other than stock of the same 
class in the corporation if the recipient of such stock 
dividend has neither received nor exercised an option 
to receive such dividend in cash or in property other 
than stock instead of stock) and whether distributed 
prior to, during, upon or after liquidation or dissolu- 
tion of the corporation: Provided, however, that in the 
case of any dividend which is distributed other than 
in cash or stock in the same class corporation and not 
exempted from tax under this article, the basis of 
tax to the recipient thereof shall be the market value 
of such property at the time of such distribution: 
And, provided, however, that the wor: ‘dividend’ shall 
not include any dividend paid by a mutual life in- 
surance company to its shareholders.”?  (Kmphasis 
supplied.) 


Because: 


(1) Distributions out of the unrealized appreciation 
in the value of property of corporations are not 
dividends to stockholders under District of Columbia 
Tax Law. (infra, pp. 7, 8) 


(2) The Berliner case (infra) was correctly decided 
and complements the decision of the D, C. Tax Court 
because in the Berliner ease the distribution was out 
of appreciation of assets which was fully realized by 
the corporation prior to the distribution to stock- 
holders. (infra, pp. 13-15) 
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(3) The appellate courts in states having like taxing 
statutes have made the identical distinction between 
a ‘‘Berliner’’ situation and an ‘‘Oppenheimer’’ 
situation which the D. C. Tax Court has made. If the 
gain is realized by the corporation (‘‘Berliner’’) the 
distribution of such gain to the stockholder is a 
dividend; if the gain is unrealized by the corporation 
(‘‘Oppenheimer’’) the distribution of unrealized 
appreciation is not a dividend and hence not taxed as 
such. (infra, pp. 15-20) 


ARGUMENT 


(A) INTRODUCTION 
(1) Fact Summary: 


Upon liquidation and dissolution of General Realties, 
Inc., taxpayer received a distribution, on January 2, 1953, 
of cash, apartment houses and other miscellaneous assets 
having a then market value of $842,513.95. Of this sum, 
it is stipulated that $49,912.62 represented a return of 
capital, $135,248.75 represented the accumulated ‘‘earn- 
ings, profits and surplus”’ or ‘‘carned surplus’’, D. C. Code, 
Section 47-1551e(m) (1951), of the corporation to January 
1, 1953 and $657,352.58 represented the unrealized apprecia- 
tion of the value of assets held by the corporation. Of this 
distribution only $135,248.75, the ‘‘earned surplus’’ of the 
corporaiion, is taxable to Petitioner. It is the only part 
of the distribution ‘‘out of earnings, profits and surplus’’. 
The unrealized appreciation is not a ‘‘dividend’’ taxable 
to Petitioner. 


(2) What Is This Case About? 


Respondent-Oppenheimer sustained before the District 
of Columbia Tax Court (hereinafter referred to as D. C. 
Tax Court) a claim that was never raised by taxpayers in 
Berliner v. District of Columbia, 258 F. (2d) 651, 103 App. 
D. C. 351 (1958), because the question never existed in 
Berliner, namely—is the unrealized appreciation in cor- 
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porate assets “earnings, profits or surplus’? of the 
corporation ‘‘earned”’ by it? As we shall see later, this 
is exactly the point raised in Lilly Cooper v. District of 
Columbia, BTA, D.C. Docket No. 901, Opinion No. 617 
(1946), and Himmelfarb vy. District of Columbia, BTA, 
D.C. Docket No. 908, Opinion No. 628 (1946), and decided 
squarely in favor of Respondent’s contention by the Board 
of Tax Appeals, D. C. (now the D. C. Tax Court). 


Gain or earnings do not include unrealized appreciation 
of assets. And, so far as we know, there is not a single 
decided case, Federal or State, which taxes as a dividend, 
distributions paid out of the unrealized appreciation of 
assets in a corporation. 

The ‘dividend’? definition in the D. C. Tax Code is 
exactly like ‘‘dividend”’ definitions in the Federal Tax Code 
and those of the several States, whose ruling cases are 
cited below. Without exception, every one of these juris- 
dictions has refused to tax as 2 dividend, the distribution, 


liquidating or otherwise, of the unrealized appreciation in 
the value of assets of a corporation, 


Within this pattern, Berliner is correctly decided. 
IsRCO realized the full appreciation of its assets before 
any distribution. Asa result, 100% of the distribution over 
the return of capital was taxable as a dividend. There was, 
to say it another way, no unrealized appreciation in 
Berliner. 

In the Oppenheimer case, there was (excluding the 
admitted $135,248.75 dividend) no realization of gain 
either before, during or within two years a/ter distribution. 
The gain was, thus, unrealized; and no case in the United 
States would treat it as gain. 


It is also interesting to note that the Internal Revenue 
Code of the United States treated the transaction as fa.z- 
free to the corporation and taxable as a sale or exchange, 
to the shareholders on the difference between fair market 
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value and the ‘‘basis’’ of their stock. (J.A. 26) This is, 
however, an entirely different matter. The Federal 
Statute treats such a transaction as a capital gain rather 
than a distribution in liquidation and gives the transaction 
capital gain tax treatment. If the liquidation of General 
Realties were treated as a capital transaction under com- 
parable D, C. Tax Law, as taxpayer urged in Berliner, 
no tar would have been due even on the accumulated earned 
surplus. D. C. Code, Sections 47-1551¢(1), 47-1557a(b) (11). 


(B) DISTRIBUTIONS OUT OF THE UNREALIZED APPRECIATION 
IN THE VALUE OF PROPERTY OF CORPORATIONS ARE NOT 
DIVIDENDS TO STOCKHOLDERS UNDER DISTRICT OF 
COLUMBIA TAX LAW 

In 1946, the Board of Tax Appeals for the District of 

Columbia established that distributions out of the un- 

realized appreciation of property are not taxable income to 

stockholders on their receipt of such assets. This rule was 
laid down in Lilly Cooper v. D. C., Board of Tax Appeals, 

D. C. Docket No. 901, Opinion No. 617 (1946), and 

Himmelfarb vy. D. C., Board of Tax Appeals, D.C. Docket 

No. 908, Opinion No. 628 (1946). In these cases, the 

Board decided, that while so much of any distribution to 

stockholders as represented earnings and carned surplus 

was taxable, the taxpayer was not taxable upon the return 
of capital and was not taxable ‘fas to so much of the dis- 
tribution . . . as resulted from appreciation in value of 


. assets.”’ 


The facts of Lilly Cooper and Himmelfarb are identical 
with the facts of the case at bar, 


Penn Oil Company, the distributing corporation in that 
case, was in the business of selling petroleum products, 
which it terminated. Penn Oil Company also owned real 
estate, some of which it had received from two sub- 
sidiaries: Penn Realty Co. and Himmelfarb Properties, 
Inc. The real estate, while held by all three corporations, 
upon the facts found, had increased in value ; although this 
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value was unrealized. Also Penn Oil Company had 
accumulated earnings and profits, both from its own 
operations and those of its subsidiaries, not previously 
distributed to its shareholder. In 1943 the Penn Oil Com- 
pany was liquidated and all its assets distributed ratably 
to Penn Oil Company’s stockholders. 


At liquidation, Penn Oil Company distributed assets to 
its stockholders at market value representing (1) carnings 
accumulated to dissolution and (2) the unrealized apprecia- 
tion in the value of the assets, plus the return of capital. 

The Board held taxable only ‘‘so much of the distribution 
to (taxpayer) of Penn Oil’s earned surplus . . . as was 
earned on or after January 1, 1939.”’ 


And with reference to the distribution of real estate 
which had appreciated in value, the Board decided: 


“*Petitioner did not receive taxable income or a 
dividend within the meaning of the District of Columbia 
Income Tax Act, as to so much of the distribution to 
(Petitioner) of Penn Oil Company's assets as resulted 
from appreciation in value of such assets, while the 
property of Penn Realty Company, Himmelfarb 
Properties, Inc. or Penn Oil Company.”’ (Emphasis 
supplied.) 


There being no decisions to the contrary, in the case of 
a liquidating distribution under the D. C. Tax Law, the 
District of Columbia can tax only so much of any distribu- 
tion as represents current and accumulated earnings of the 
corporation and cannot tax the appreciation in the value 
of assets of the corporation, which are distributed, but 
whose appreciation in value has not been realized. 
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(C) DISTRIBUTIONS OUT OF THE UNREALIZED APPRECIATION 
IN THE VALUE OF PROPERTY OF CORPORATIONS ARE NOT 
DIVIDENDS TO STOCKHOLDERS UNDER UNITED STATES 
FEDERAL TAX LAW 


Distributions out of the wanreaiized appreciation in the 
-alue of property of corporations are similarly not 
“dividends”? to stockholders under Federal Tax Law. 
While it is true that Congress has given favored treatment 
to liquidating distributions under Federal Income Tax Law, 
the principle with respeet to ‘unrealized appreei ition” in 
the Federal cases is identical with the principle applied by 
the Board of Tax Appeals, >. C. in Cooper (supra) and 
Himmelfarb (supra), and again by the D.C, Tax Court in 
its opinion below. 


The Federal Courts have declined to tax as a “dividend”? 
distributions arising out of wnrealized appreciation in 
property, where either a liquidating or non-liquidating dis- 
tribution was involved; and the courts have confined 
treatment as “dividends”’ to only those distributions which 
are from accumulated ‘‘earnings’’ of the corporation. 


The Supreme Court of the United States considered 
this problem in 1935 in General Utilities and Operating Co. 
y. Helvering, 296 U.S. 200, 56S. Ct. 185, 180 T.. ed. 15+ 
(1935). General Utilities (supra) was a much more 
difficult fact situation than Cooper, Himmelfarb, or the 
vase at bar. Not only was there an unrealized increment 
in the value of assets held by General Utilities, which were 
distributed, but General Utilities, the distributing: company, 
wrote up the assets on its books and declared a dividend 
“out of the surplus arising from the appreciation in value 
of the (stock).”’ 


The Supreme Court nevertheless held that the distribu- 
tion of the assets held by General Utililies, having ur- 
realized appreciation, did not result in ‘tearnings”” to the 
corporation, even under these circumstances. 
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This ruling has been followed as authoritative by the 
Federal Courts. 


See, for example, Commissioner v. First State Bank, 
168 F. (2d) 1004 (C.A. 5, 1948), page 1007: 


‘Ordinarily no gain or loss is realized by a corpora- 
tion from the mere distribution of its assets in kind in 
partial or complete liquidation, however they may have 
appreciated or depreciated in value since their 
acquisition . . .”’ 


Commissioner v. Timken, 141 F. 2d 625 (C.A. 6, 1944), 
at page 630: 


The Commissioner there contended that the corporation 
distributed to decedent stock worth $57,000.00 which had 
cost the corporation only $11,000.00 and that the difference 
was ‘‘income’”’ taxable to the decedent; but the court held 
that the mere advance in the value of property is not 
**income’’. The Court said that it was nothing more than 
an ‘‘unrealized increase in value.’’ 


See Merten’s Law of Federal Income Taration, Volume 
1, page 169, Section 5:05, and cases therein cited. 


‘“‘The principle has long been accepted that a mere 
increase in the value of property is not income*! but 
merely an unrealized increase in capital. The Regula- 
tions state that: 


‘. . . appreciation in value of property is not even 


an accrual of income to a taxpayer prior to the 
realization of such appreciation through sale or 
conversion of the property.’ ... 


“<The requirement of realization has continued in the 
law because of the practical considerations that (1) a 
tax on an unrealized increment in value would be 
awkward from the administrative point of view, 
(2) it would be a hardship ordinarily for the taxpayer 
who would not have a source from which the tax could 
be paid, and (3) it might result in deductions for 
losses yet unrealized.’’ Citing at footnote 41, inter 
alia, Lynch v. Turrish, 247 U.S, 221, 230 (1918) ; Lynch 
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v. Hornby, 247 U.S. 339 (1918); Eisner v. Macomber, 
252 U.S. 189 (1920); Merchants Loan & Trust v. 
Smietanka, 255 U.S. 509 (1921); General Utilities & 
Operating Co. v. Helvering, 296 U.S. 200 (1935). 


The Circuit Court, in the well-known case of Commis- 
sioner v. Hirshon Trust, 213 F. 2d 523 (C.A. 2, 1954), 
cert, den, 348 U.S. 861 (1954), at page 527, was careful 
to say: 


‘*Both parties here agree with the premise of the Tax 
Court in the Godley case, citing General Utilities and 
Operating Co. v. Helvering (supra), that under 
Section 115(a) unrealized appreciation in corporate 
assets may not be reckoned in ‘earnings or profits’, or 
as the Commissioner puts it, in computing ‘earnings 
or profits’, corporate assets are to be taken at 
historical costs.’? (Kmphasis supplied), 


From time to time, the Commissioner of Internal 
Revenue sought court approval of the taxation of all dis- 
tributions in excess of earnings and profits as a ‘‘dividend”’. 
These arguments have, however, been unanimously rejected 
by the Courts. See: Cloutier v. Commissioner, 24 TC 1006 
(1955), (acq.) ; Commissioner v. Gross, 236 F. 2d 612 (2nd 
Cir. 1956); Dean v. Commissioner, 9 TC 256, 265 (1947) ; 
Sager v. Commissioner, 3 TCM 1176; Granden v. Commis- 
sioner, 4 TCM 1031; as well as General Utilities and 
Operating Co (supra), and others. These efforts have 
ceased and the Treasury Department now accepts the 
General Utilities principle. 


In Federal Income Taxation of Corporations and Share- 
holders by Boris I, Bittker, Yale Law School, 1959, the 
author says, at page 153: 


‘*Before 1954, the Treasury on a number of occasions 
advanced a theory that a corporation, on distributing 
appreciated property to its shareholders, realized 
taxable income just as though it had sold the property 
for its fair market value or used it to satisfy an 
obligation in that amount. The courts consistently 
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rejected the Treasury’s argument, see Beech Petroleum 
Corp. Ltd. v. Commissioner, Section 46 194 T-H Memo 
TC: Mulloy, Some Tax Asuects of Corporate Distribu- 
tions in Kind, Tax Law Review, 60 Note 20 (cases 
therein cited) usually with a citation to General 
Utilities and Operating Co. V. Helvering (supra).”” 


There is an exhaustive review of authorities at 56 ALR 
Qnd 478 et seq. 


After the decisions of the Cirenit Courts of Appeal in 
Commissioner v. Hirshon (213 F. (2d) 523 (2nd Cir. 1954)), 
and Commissioner v. Godley (213 F. (2d) 529 (3rd Cir. 
1954)), the Congress also rejected any attempt to tax as 
“dividends”? unrcalized appreciation of asscts or any 
excess distribution over earnings and profits. By Section 
3 of the Aet of June 29, 1996, 70 Stat. 404 Congress 
retroactively added subsection (a) to Section 115 of the 
Internal Revenue Code of 1939, “to he effective as if it were 
a part of Section 115 of the Internal Revenue Code of 1939 
on the date of enactment of said Code.’? See House Con- 


ference Report No. 2253, 84th Congress, 2nd Session, June, 
1, 1956, pages 5-6. Although the Second Cireuit in Hirshon 
(supra) had been careful to say, at page 527, that the: 


‘“‘ynrealized appreciation in corporate assets may not 
be reckoned in ‘earnings or profits’,’’ 


Congress took the trouble to declare that it had meant all 
along only to tax distributions in amounts no greater than 
the earnings and profits of corporations. Comsress didn’t 
merely ‘‘modify”’ the Hirshon-Godley rule, it obliterated it. 


See Senate Finance Committee Report No. 1941, 84th 
Congress, 2nd Session, dated May 1, 1956, pages 6-7: 


“The general effect of this section is to overrule the 
decisions in Commissioner V. Hirshon (cit. omit.) and 
Commissioner v. Godley (cit. omit.). Under these 
decisions, corporate dist ributions of property are taxed 
as dividends to shareholders in amounts greater than 
the earnings and profits of the corporation available 
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for dividend distribution. Your Committee does not 
believe that this is the proper result . . . The only 
fair and equitable result is to limit the amount taxable 
as a dividend to no more than the earnings and profits 
of the corporation. Subsection (n) does no more than 
to conform the law to the general understanding of 
what it was prior to the Hirshon and Godley decisions. 
Such understanding was based on the decisions in 
General Utilities and Operating Co. v. Helvering, 296 
U.S. 200 (1935), Commissioner v. Timken, 141 F. (2d) 
625 (6th Cir. 1944), and a series of Tax Court 
decisions.’’? (Emphasis supplied.) 

This closed all the doors to federal taxation of the un- 
realized appreciation of property as a dividend to stock- 
holders in distribution. 

The federal courts from General Utilities and Operating 
Co. (supra), to Hirshon (supra), have unanimously ruled 
that the unrealized appreciation of properties is not 
“earnings or profits’? and Congress has re-emphasized 
that distributions in amounts greater than ‘‘earnings and 


profits of corporations’? cannot he taxed to stockholders 
as a dividend. 


Where the Congress and the Federal courts have con- 
strued a like statute to bar the federal taxation of un- 
realized appreciation of property as a dividend to stock- 
holders, the incentive to construe the like District of 
Columbia statute in the same manner is compelling. Cf. 
District of Columbia v. Lewis, 288 F. (2d) 137 (D.C. Cir. 
No. 15,780, decided January 19, 1961). 


(D) THE BERLINER CASE 


The Berliner case was correctly decided. There, the 
appreciated value of the assets of ERCO had been fully 
realized by sale to ACF before any distribution. 

In this one word ‘‘realized’’ lies the important and dis- 
tinguishing point in the treatment of Berliner on the one 
hand—and Cooper, Himmelfarb and Oppenheimer (the 
case at bar) on the other. 
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In Oppenheimer, no gain has been realized by sale of the 
apartments either before or after liquidation—while in 
Berliner the assets were sold to ACF, before liquidation, 
for cash and shares in ACF. 


Judge Washington in Berliner v. District of Columbia 
anticipated the Oppenheimer case, as the following 
seriatim quotations from his opinion illustrate. And, he 
understood that ‘dividend’? meant payment out of earn- 
ings, accumulated earnings or realized gain and nothing 
else, In 258 F. 2d at: 


Page 653: 


“The distribution made by ERCO, during or upon its 
liquidation, was thus out of ‘its earnings, profits or 
surplus’, earned in part from the sale of its assets in 
1954. As such it falls precisely within the statutory 
language and the imposition of the tax was required.”’ 


(Emphasis supplied) 


Page 654: 


“In cases governed by those acts it has been uniformly 
held that distributions in liquidation whether partial 
or complete, fell within the definition of a dividend to 
the extent that they represented accumulated carnings 
and thus were properly taxable as a dividend.”’ 
(Emphasis supplied) 


Page 655: 


“We note however that Congress was undoubtedly 
cognizant that either method of treatment might 
present some problems in application (citation 
omitted), and that it purposely selected the method of 
taxing liquidating distributions of earnings as divi- 
dends for purposes of the District Tax.’? (Emphasis 
supplied) 


Page 655: 


“The Courts have frequently recognized that a dis- 
tribution of earnings in liquidation may rationally be 
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treated as a dividend as well as an exchange.’’ 
(Emphasis supplied) , 


In each case the emphasis was supplied to show that 
Judge Washington understood that a distribution could 
not be a dividend unless it came out of earnings, 
accumulated earnings or realized gain—this, even though 
the question was not before him in the Berliner case 
(supra). 


Notice also his interchangeable use of the terms: 
“‘aceumulated earnings’’, ‘‘distribution of earnings’? and 
‘“‘out of earnings, profits and surplus earned . . . from 
the sale of assets.’’ 


Berliner (supra) was clearly correctly decided. The 
distribution was out of appreciation fully realized by the 
corporation prior to the distribution to stockholders. 


And, of major significance, in Berliner, the appreciated 
assets were never themselves distributed to the share- 
holders in kind. What were distributed in Berliner, and 
what were taxable to the distributees as a ‘‘dividend’’, 
were the proceeds of the realization of the appreciation of 
those assets. 


By contrast, the exact opposite has happened in Oppen- 
heimer. Here the appreciated assets themselves were dis- 
tributed to the shareholders in kind. 


(E) CERTAIN STATE COURT CASES CONSTRUING 
LIKE STATUTES 

The highest courts of three states, Kentucky, Massa- 
chusetts and New York, have had occasion to construe 
cases arising under taxing statutes like that of the Dis- 
trict of Columbia. And, in each jurisdiction, these Courts 
have had the opportunity to decide a case with facts like 
Berliner (where the gain was realized by the corporation 
before distribution) and another subsequent case with 
facts like Oppenheimer (where the gain was unrealized by 
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the corporation before distribution). In every jurisdiction, 
the Court imposed a tax on the distribution as a dividend 
in the Berliner situation and refused to impose one in 
the Oppenheimer situation. 


Interestingly enough, Judge Morgan, whose opinion 
below in Berliner v. District of Columbia, D. C. Tax Court 
85 W.L.R. 640 (1957) was sustained by this Court, cited: 


Kentucky: Collins v. Ky. Tax Commissioner, 261 
S.W. (2d) 307 (1953) ; 

Massachusetts: Commissioner v. Filoon, 310 Mass. 
374, 38 N.E. (2d) 693 (1941); 

New York: Randall v. Bailey, 288 N.Y. 280, 43 N.E. 
(2d) 43 (1942) 


all of which supported his reasoning in the Berliner case, 
as the statutes involved and the facts were the same. 


In every jurisdiction, these cases were followed by cases 
with Oppenhcimer-type facts (i.e., cases where the gain 
was unrealized by the corporation before distribution to 
stockholders) under the identical statutes. 


Further, in each of those three States, not only did the 
Court, in deciding the issue now before this Court, decide 
it in favor of the Taxpayer, ruling that the distribution of 
property containing unrealized appreciation is not taxable 
as a dividend to the extent of such unrealized apprecia- 
tion: but also, each court took the trouble to ‘‘distinguish’’ 
the case cited by Judge Morgan in his Berliner opinion. 


In Kentucky, the Court of Appeals deals with this point 
in Luckett v. Kentucky Trust, 320 S.W. (2d) 790 (1959), 
decided six years after Collins v. Kentucky Tax Commis- 
sioner (supra) and Cummins v. Reeves (supra), the cases 
cited by Judge Morgan in Berlincr. The Court of Appeals 
framed the issue in these words (which words are identical 
with the issue now before this Court) : 


“When in the liquidation of a corporation and in pay- 
ment of capital stock, conveyance is made to the stock- 
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holders of property which is increased in value (mostly 
because of changing economie conditions or inflation), 
may the Department of Revenue assess additional in- 
come taxes to stockholders under the statutes quoted 
in the opinion on the assumption that they had 
received ordinary income in the form of a dividend to 
the extent that the land had increased in value from the 
time it had been acquired by the corporation.” 


Would there be tax in the absence of any: 


“transaction which has established a realization of 
either profit, earnings or income.’? (Emphasis 
supplied) 


The answer was an unequivocal ‘no.’ Collins, the ease 
cited by Judge Morgan, was reaffirmed, heeanse, in 
Collins, as in Berliner, the appreciation had been fully 
realized. But Collins was found entirely inapplicable to 
a situation where the appreciation was unrealized. As 
the Court of Appeals said: 


“In the Collins case (supra) there was a sale which 
crystalized the increment in value. In this case, the 
appreciation is wholly unrealized and there has been 
no transaction which has established a realization of 
either profit, earnings or income. There has heen no 
change in the original land investment. There may be 
some enhancement of the value of the property in the 
form of ‘unearned increment’, but its amount cannot 
he determined by transfer on dissolution of a corpora- 
tion alone where no sale is involved, The statutes give 
no authority for anyone to transform this value which 
has not been erystalized by any executed transaction 
into the category of ‘earnings and profits’ so that it 
may constitute taxable income under subsection (3) 
of Section 141.010.’ (Emphasis supplied) 


And further: 


“‘The legislature could easily have provided, if that 
was their intention, that upon liquidation of a cor- 
poration, a distribution of anything other than con- 
tributed capital was a dividend, taxable as ordinary 
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income, and set up machinery and standards for value. 
And we find no provision of our tax law which makes 


taxable, as income, unrealized estimated gain in the 
value of capital assets.”’ (Emphasis supplied) 


In Massachusetts, the Supreme Court reached the 
identical conclusion in Sears Vv. Commissioner, 322 Mass. 
446, 78 N.E. 2d 89 (1948), decided just seven years after 
the Filoon ease cited by Judge Morgan in Berliner (Com- 
missioner v. Filoon, 310 Mass. 374, 38 N.E. 693 (1941)). 


The Supreme Court said in Sears: 


“In our opinion the four cases last cited (and Filoon 
is one of the four) preclude us from treating the dis- 
tribution of the insurance stocks by way of dividend 
as in itself a realization by the securities company of 
a profit arising from their increased  value.”” 
(Emphasis supplied) 


And further: 


“Never during the existence of the securities company 
was that increased value turned into ‘profits’ by a 
sale or otherwise. When accurately used, the word 
profit as defined in the dictionaries and by judicial 
decision carried with it the idea of the acquisition of 
something new, different, and separate from the 
original investment out of which it arises. It does 
not. include mere appreciation in market value.”’ 
(Emphasis supplied) 


And further: 


“This is entirely consistent with a general principle of 
income taxation that mere increase in the value of 
property is not income, and that such income must be 
realized by sale or its equivalent before there is income 
to tax... (citing cases, including Filoon). This 
principle has been applied in cases of distributions in 
kind by a corporation to its stockholders.’’ (Emphasis 
supplied.) 
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And finally: 


‘¢.,. mere appreciation in the market value of capital 
assets never realized by a corporation still pertains to 
‘capital’ and is not ‘accumulated profits’.’? (Emphasis 
supplied.) 


In New York, the Court of Appeals reached the identical 
conclusion in Marz v. Bragalini, 6 N.Y. (2d) 332, 160 N.E. 
(2d) 611 (1959), decided seventeen years after Randall 
v. Bailey, 288 N.Y. 280, 43 N.E. (2d) 43 (1942), relied on 
in Berliner. Here, as in Oppenheimer, the taxing authority 
sought to impose a tax on the shareholders at ‘‘dividend’’ 
rates on the theory that the unrealized appreciation con- 
stituted a ‘‘dividend’’. The contention was unanimously 
rejected by the Judges of that noted court. 


As the Court said: 


“Tt necessarily follows, therefore, that it was the 
legislative design to adopt the same meaning of the 
term ‘earnings and profits’ as was intended under the 


Federal law and to exclude from ‘dividends’ distribu- 
tions from unrealized appreciation in the value of cor- 
porate assets.’’ (Emphasis supplied.) 


And further: 


‘‘The exclusion of unrealized appreciation from ‘earn- 
ings or profits’ as a source of taxable dividends is 
soundly and wisely based, for to make the determina- 
tion of the corporation’s ‘earnings or profits’ at the 
time of each corporate distribution depend upon a 
revaluation of all the corporate assets would create 
serious administrative difficulties. There is probably 
no problem in the administration of the tax laws 
which is fraught with more uncertainty, is more time- 
consuming and expensive, or leads to less satisfactory 
results than the problems of the valuation of property. 
Nothing short of a clear legislative mandate would per- 
suade us to decide that it is necessary to have a current 
valuation of all corporate assets, wherever located, 
for the purpose of determining the taxabhility of cor- 
porate distributions.’’ (Emphasis supplied.) 
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And the court pointed out the total inapplicability of 
Randall v. Bailey, supra, and the companion case of Wedge- 
wood Realty, 262 N.Y. 202, 186 N.E. 673 (1933), saying: 


“¢ | in neither of those cases was the court called 
upon to consider whether corporate distributions from 
unrealized appreciation of assets are distributions from 
‘earnings or profits’.”’ (Emphasis supplied.) 


As those cases show, we have a clear and unvarying 
pattern in the decisions of these important courts. Each 
of them holds that the distribution of corporate assets with 
alleged wholly unrealized appreciation in value contained 
therein, involves no distribution of “‘earnings”’ or ‘‘profits”’ 
or ‘‘ineome’”’ and can create no receipt by the distributee 
of a ‘‘dividend’’ taxable as such. 


(F) REBUTTAL TO PETITIONER'S BRIEF 


Some matters raised in the Petitioner’s Brief warrant 
a brief comment. 


First, Petitioner’s Brief in the “‘Statement of the Case”’ 
on page 4, seriously mis-states the holding of the D. C. 
Tax Court and the argument which Respondent makes. Our 
argument and the holding of the Court below is that no ‘‘dis- 
tribution’? can be a “dividend”? unless it represents ‘“earn- 
ings, profits or surplus . . . earned by the corporation”’. 
Petitioner’s statement of Respondent’s position is quite 
distorted, because of the deliberate excision of the word 
‘Searned”’. 


Second, having mis-stated the holding and argument, 
Petitioner ignores completely the arguments made and 
eases cited by the Tax Court, particularly Lilly Cooper v. 
D. C., BTA, D. C. Docket No, 901, Opinion No. 617 (1946) ; 
and Himmelfarb v. D. C., BTA, D. C. Docket No. 908, 
Opinion No. 628 (1946), to which, of course, there can be 
no reply. 
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Third, Petitioner suggests two ‘‘examples”’ of tax results 
which it claims will support its position. One is demon- 
strably wrong, the other while correct does not support 
Petitioner’s position. 


Finally and most serious, Petitioner argues for a con- 
struction of the District of Columbia Code which is an 
absurdity. The two latter points will now be considered. 


1. Petitioner’s “Examples” 


Petitioner rests its major argument (See Petitioner’s 
Brief, pages 9-14) on an alleged ‘‘hiatus’’ between Section 
4 of Title I and Section 4 of Title XI. Actually none exists. 


In the first example (See page 11 of Petitioner’s Brief), 
Petitioner argues that, with property having a cost basis 
of zero in the hands of the corporation and with the cor- 
poration having earned surplus of $500,000, if stockholder 
sells the property (having a fair market value of $1,000,000 
at the time of distribution) for $1,000,000 within two years 


of distribution, the stockholder will pay a tax on $1,500,000. 


This is not correct. As a result of the distribution and 
resale within two years, in the example given, stockholder 
will pay a tax on $1,000,000 and not on $1,500,000. 


At the time of the distribution of $1,000,000 worth of 
property, $500,000 worth is a dividend and stockholder will 
pay a tax on this amount ‘‘as a dividend’’. Upon resale in 
less than two years of this $500,000 worth of property no 
gain can result because its ‘‘base’’ is $500,000. 


D. C. Tax Code, Title XI: 


See. 4. “Basis for Dividends paid in Property. 
Where any property other than money is paid by a 
corporation as a dividend, the base to the recipient 
thereof shall be the market value of such property at 
the time of its distribution by such corporation.’’ (Em- 
phasis supplied.) 


This is right and proper as it has already been taxed once 
to the stockholder. 
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The remaining $500,000 worth of property distributed 
not as a dividend never has been previously taxed. Upon 
resale in less than two years, it has a basis of zero and 
stockholder realizes a taxable gain of $500,000 because 
Title XI Section 1 applies. 

“See. 1, The basis for determining the gain or loss 
from the sale... of property shall be the cost of such 
property. ...” (Emphasis supplied.) 

The result is fair both to the District of Columbia and 
to the taxpayer. Each $500,000 unit of value is taxed but 
once, only when a gain is realized; and a total of $1 ,000,000 
is taxed. The suggestion that $1,500,000 is taxed is in error. 


Petitioner’s second ‘‘example”’ states that a distribution 
of property worth $50,000 to the taxpayer will result in a 
{ax on that amount where there is earned surplus in at 
least that amount. This is obviously true and properly so. 
We fail to see the illogic or injustice of such a result when 
this is what the statute requires. 


2. Petitioner’s Construction of Title I, Section 4 (m) of the 
D. C. Tax Act and Title XI, Section 4 is an Absurdity 


Consistent with Petitioner’s mis-statement of the holding 
below and Respondent’s argument, by excising the word 
earned”? from it (See page 20, supra), Petitioner proceeds 
to make the same excision from Title I, Section 4 (m) of 
the District of Columbia Tax Act. 


The Section now reads: 


‘«(m) The word ‘dividend’ means any distribution 
made by a corporation (domestic or foreign) to its 
stockholders, out of its earnings, profits, or surplus 
(other than paid-in surplus), whenever earned by the 
corporation ....”’ (Emphasis supplied.) 


Petitioner, in the guise of ‘‘interpretation”’, would tor- 
ture the language to read: 


““(m) The word ‘dividend’ means any distribution 
made by a corporation (domestic or foreign) to its 
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stockholders of property at its entire market value, 
reduced by capital investment.”’ 


We say that the effect of Petitioner’s argument is to 
replace the words ‘‘out of earnings, profits or surplus... 
earned by the corporation’’ with the words ‘‘of property 
at its entire market value reduced (only) by capital invest- 
ment’’. We say that the effect of such a change is not to 
interpret a statute, but to rewrite it. 


We may properly, and with no exaggeration or distor- 
tion, paraphrase the District of Columbia’s argument as 
follows: 


1. The taxing statute now permits us to tax as a ‘‘divi- 
dend”’ only those limited ‘‘distributions’’ which come out 
of ‘earnings, profits or surplus earned by the corporation.” 


2. There is no question that unrealized appreciation in 
the value of real property, distributed in kind, is not 
‘earnings, profits or surplus earned by the corporation.’’ 


3. Since the District of Columbia must find some way 
to support its claim to tax, the District of Columbia asks 
this Court to amend the meaning of ‘‘dividend’’ to take 
out of the Act the words ‘‘out of earnings, profits or 
surplus ... earned by the corporation’ as though they had 
not been written into the Act. 


4, Since the word ‘dividend’? then would no longer be 
defined as a distribution ‘‘out of earnings, profits or sur- 
plus . . . earned by the corporation”’, the District of Co- 
lumbia could then distinguish those cases which forbid 
taxing unrealized appreciation of property as a ‘“<dividend’’, 
i.e. a distribution ‘‘out of earnings, profits and surplus... 
earned’’. 


5. Thus, the District of Columbia can now claim that 
everything distributed in excess of capital, including un- 
realized appreciation, whether out of ‘‘earnings, profits or 
surplus . . . earned’’ or not is automatically a dividend. 


24 


This simple statement of this argument shows its inherent 
absurdity. 


The entire structure of the Petitioner’s argument is 
a compounding of the absurdity of its construction of the 
statute. 


Section 4 (m) is neatly organized into two parts. First, 
there is a clear definition of what is or is not a ‘‘dividend’’. 
Second, there is a statement of the ‘‘basis’’ of property 
in the hands of a distributee if there is a dividend dis- 
tribution. 

Beginning at page 8 and ending at page 14, of the Peti- 
tioner’s Brief, there is an extended argument based solely 
on the ‘‘basis’’ point, which neatly lifts itself by its own 
bootstraps. It begins by pointing out that the ‘““basis”’ 
for a ‘‘dividend”’ distribution is ‘‘market value’. It then 
concludes that, as a result, the distribution to Oppenheimer 
must be taxed at its ‘‘market value’’. 


But the statute says that the ‘‘market value”’ ‘‘basis’’ 
applies only if the distribution is a ‘¢dividend’’ and of 
course does not apply if it is not a dividend. And the 
statute further carefully defines ‘‘dividend’’. What does 
the Petitioner do with the statutory definition of ‘‘divi- 
dend’’? It ignores it and deletes it from the Act. 


In effect, the Petitioner proposes a further torture of the 
first proviso of Section 4 (m). This proviso now reads: 


‘‘ Provided, however, That in the case of any dividend 
which is distributed other than in cash or stock in the 
same class in the corporation and not exempted from 
tax under this article, the basis of tax to the recipient 
thereof shall be the market value of such property at 
the time of such distribution.’? (Emphasis supplied.) 


Petitioner proposes that this Court read this proviso 
to mean: 


‘“‘Provided, however, That in the case of any dis- 
tribution (whether a dividend as defined in this Act 
or not). (etc.) ...”’ 
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As we have quoted above, Section 4 (m) specifically 
provides that every ‘‘distribution’’ is not a ‘‘dividend’’. 
It can be a ‘‘dividend’’ only if it is a distribution made 
... out of ... earnings, profits or surplus ... earned by 
the corporation.’’ The word ‘‘dividend’’ when used in 
the proviso, can only have the statutory meaning, namely, 
a distribution ‘‘out of . . . earnings, profits or surplus... 
earned by the corporation.”’ 


Again we say that an argument which interprets ‘‘divi- 
dend’’ as the equivalent of ‘‘distribution (whether a 
dividend or not)’’ is absurd. 


(G) CONCLUSION 


Respondent submits that the distribution in liquidation 
is taxable only to the extent of a dividend in the amount 
of $135,248.75 and not $792,601.33 as claimed by the Dis- 
trict of Columbia and that tax paid and interest should be 
refunded to the taxpayer based upon the difference between 
$792,601.33 and $135,248.75. 
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